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ROY AL COMMISSION 

OP 

INQUIRY INTO THE PRACTICE AND PROCEDURE AND THE METHODS Q}' 

VALUATION FOLLOWED UNDER THE LAND LAW AcTS AIID THB 

L"-'.'1D PURCHASE ACTS (IRELAND). 

VICTORIA I·t. 

V ICTOnIA., by the Gt'ace of God, of the United Kingdom of Great Britnin 
and Ireland. Queen. Defender of the Faith. To 

Our Rig~t Trusty and well-beloved Or.uncillar Sir EDWAltD FRY, Knight, 
sometime one of our Judges of our Court of Appea1 , 

Our Trusty and well-beloved GEORGE FOl'TRELL, E S'luire, 

Our Trusty and well-beloved GJ::OItGE GORnOY, Esquire, 

Our Trusty and well-beloved ANTHON Y TRAILL, Esquire, Doctor-at-Laws, 

and 

Our Trusty and well-beloved ROBER.T VIGERS, Esquire. 

GREETIYG. 

WHERE;\S we have deemed it expedient that a Commission should forthwith 
issue to inquire into and report upon the Procedure and Practice and the 
Methods of Valuation followed by the Land Commission and the Civil Bill 
Courts in Ireland under the Land Law Acts, 

(a.) In fixing fair rents. 
(b.) In ascertaining the true value to be paid for a ten<.mt's interest in 

. a holding by a landlord ex.ercising the right of pre-elllPtion. 

Also to inquire into and report upon the Procedure and Practice and the 
Methods of Valuation followed by the Land Commission and the Land J ud"e's 
Court respectively in ca.rrying out the provisiol.1s of the Land Purchase A~ts. 

Now know ye that We, reposing great trust and confidence in your knowledO'e, 
discretion, and ability, have authorized and appointed, and by these Prest;!~ts 
do authorize and appoint you the said Sir EdwA.rd Fry, George Fottl'ell , 
George Gordon, Anth0!lY Traill, and Robert Vigers, t o be Our Commissioners 
for the purpose aforesaId. 

And for the better effecOull;( the purposes of this, Our Commission, We 
do, by these PresentsJ a.uthorIZe and empower you or any two or more of 
you, to call before you or any two or more of you, such persons as you may 
judge necessary t.o t:xamine, and by whom you may be better informed in 
the severa.] matters hereby submitted for your consideration, and everything 
connected therewith; and genera.lly to inquire of and concerning the pre­
mises by all other lawful ways and means whatsoever, and also to call for, 
have access to, and examine such books, documents, pR.pers, writings or records, 
as you or any two or more of you shn,ll judge likely to afford the fullest 
information concerning the several ma.tters hereby sabmitted for your COIl­

sideration. 
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And Our further 'Vill ilnd Pleasure is, that you or any two Ol' blore of 
you do report to Us with all cOllvenient speed in writing under your hands 
and seals, your several proceedings by virtue of this Our Commission, and 
what .P)l1 shall find touching or concerning- the premises, together with your 
opinion UPOIl the matters hereby referred for yonI' consideration. 

Aud 'Ye fu rther will and command, and by these Presents ordain, that 
this Our Commission shall continue in full force and virtue, and that you 
Our c.:ollllUi!5sioners do, from time to time, proceed in the execution thereof, 
although t.he 8am e be not continued from time to time by adjournment. 

And for your further as.sistance ill the execution of these Presents, W e do 
hereby appoint our trusty and well beloved RICHARD RODERT CUERRY, Esquire, 
one of Our CouMel learned in the Law, to be Secretary to. this, Our Com­
mission; And W e require you to use his services and assistance from time to 
tim e as occasion may require. 

Given at Our Court, at Saint J awes's, t he Tenth day of 
July, 1897, in tbe Sixty-first Year of OUI' Reign. 

Hy H er Maj esty's COlll mand, 

M. W. RIDLEY. 
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REPORT. 

TO THE QUEEN'S MOST EXCELLENT MAJESTY. 

MAY IT PLEASE YOUR MAJESTY-

Your Majesty's COlllmission, bearing date t he lOth day of July, 1897. directed us 
". to inquire into and report upon the procedure and practIce and the methods of '\"alua­
tlOn followed by the Land UOll1mission and the Ci\' il Bill Court. in Ireland mlder the 
Land Acts:-

(Ct) in fixing fair rents; 
(b) in a scertaining the true value to be paid for a tenant's interest ill a holding 

by a landlord eX8Iocising the r ight of pre-elllption; 

and al~o to inquire into and report upon the procedure and practice and t he wethods of 
:valuatlO.ll followed by th.C.Lalld COlllmissi?1l and the Land Judge's Court respectively, 
l~ carl'ylllg out the provISions of the Lanel Purchase Acts;" and your Mn:iesty further 
directed us t<> report our severftl proceedings by virt ue of t he said OOlllmiss ion, and what 
we should find touching 01' concerning the premises: touether with OUI' opinion upon 
the matt~rs by your Majesty's said Commission referr~ fo1' our considt:ration. \Yo 
have, to the best of our ability, conducted t he inquiry cQUlmitted tn U~, and having con­
ferred together we have now the honour to present Qur Report to your :Mftjesty. 

I .-PrwCEEDIKGs. 

We met {(II' the first time in London on the lOth of August, 1897; and we then 
ann.nged to commence the public sitti~1'TS of the Commission in Dublin on the ~2ud of 
September. Public notice was giyen beforehand in all the Irish Daily Papers of the 
place and time of our first sitting ~ and in the ::I.dvertiseillellt which we published we 
stated that persons interested might nppear before us personally, or by Counselor 
Solicitor, 01' agent, as they thought fit; or tha.t they might submit to us statements ill 
writing or print j and by tbe same advertiselllent we stated that we should be prepared 
to rl=!ceive, from any perSOll in terested in the inquiry, suggestions os to the various 
matters to which our attention ought to be specially direct ed. v'le resolved that upon 
the conclusion of the sta,teUleuts by Counselor others we should proceed at once with 
the examination uf official witnesses connected with the Land COUllllission, La.nd J udgtfS 
Cow't, and Oivil Bill Courts respectively, a.nd that we should nfterwru:ds hear such other 
witnesses as the parties appearing before us Ulight desire to examine , or a:; we thought 
would give us assistl1.11ce. 

Our Ohairma.n, at our request, wrote to 1\11.'. Justi ce Bewley, the Judicial C;ommis­
siOIler of the Land COUllllission, and to :Ml'. Justice Ross, the Ln.nd Judge of the 
Ch::tncery Division of the High Court of J u::itice ill Ireland, inviting them to attend 
and give evidence before us at the COlllmencement of the inquiry. Each of the learned 
Judges deempAi it best not to appear before us as a witness, but l\ir. J ustice 
Bewley \Vat:) so good as to furnish us with a memorandum which will he found in the 
Appendix. In answer to the advertisement which we published we received severnl 
communications in writing and print which have received our consideration. 

We commenced our public sittings in Dublin , as advertised, on the 22nd of 
September. 1897. Variant:) bodies, representing landlords and tenant~ respectively. 
appeared before us by Coun.el and Solicitor. ; and one body of tenants wns 
represented by its secretary. The statements of Counsel and Solicitors occupied the 
first three days of our inquiry; and we then comwenced the examination of witnesses. 
Except in the case of three of the Land Commissioners, questions were addressed to 
most of the witnesses by Counsel and Solicitors for the parties appearing before us. 
In ilie case of oue of the Land Commissioners and of the ~"ssistant Commissioners 
these questions were put with the consent of the witness. We sat in Dublin 
continuously from the 22nd of September to the 9th of October, both inclusive ; 
we then adjourned the Dublin SIttingS, and sat in Belfast from the 12th to the 
15th of October, both inclusive; and in Cork from the 19th to the 22nd of October, 
both inclusive. We resumed our sittings in Dublin on the 17th of Novembel', 
and sat there until the 20th of November. We then visited Galway, and sat there 
on the 23rd and 24th of November, and we then held a third sitting in Dublill, 
commencing on the 30th of N o\-eillber, and concluding on the 3rd of December. \Ve 

B 2 



s 

held altogether thirty-four public sittings, at which we examinee! ~83 wjtl1es~e~. The~e 
included the four Land Oommissioners, other than the JudiCIal CODlllllSSlOner, SIX 

County Court Judges, twen ty-foUl' Assis~al~t Commissioners, t~o Inspecto~'s in the 
Purchase Department of the Land COmmlS~'lOll, two delegates from the 11'I5h Com­
mittee of the Sun"evars'Institution, the Registrar to the Lana Judge, the Secretary and 
one of the Examillers in Title to the Land Commission, and a number of landlords, 
tenants, land agents, solicitors, professional valuers, auctioneers, and sOll~e clergymen. 
In addition to t hese wi tnesses, the Secretary of the Incorporated Law SOCIety attended 
before us, a.ncl handed in a valuable paper of suggestions on the practice and pro­
cedure of t he Laue! Commission, which will be found in. the Appendix to our Report 
with the exception of one paragraph, t~e inaccuracy of \V~ich wa~ subsequently adnlitted. 

Un t he 5th January, 1898, we met 111 Londol~ to conSIder thIS report , a~d cOl:cl';Jded 
oU}' Bittino's o n the 7th January, 1898. In the mtervals between our VOJ.'lOllS slttmgs, 
:Mes~I's. G~rdon and ViO'€l's. and in some cases other members of our body, visited and 
inspcded several farrn:"t' anei five small holdings in various parts of Ireland, in respe~t 
of which fair rents or true value or redemption price had been fixed, and compared then' 
actual condition with the descriptions of them contained in the Schedules to tbe 
Land Commission Orders, l,N e endeavoured to select f<.trill s for inspection, representing 
different qualities of soil, and different circumstances as to markets and general 
sUl'l'oundiuO"s, Thus we inspected thl'ee til1aO'e farms and a holding' which was valued 
under the'~ Redemption of Rent Act, nearoBelfast, in the COllnties of Down and 
Antri fil; ono tillr),ge farID in the County of M.eath; one pasture farm in each of the 
Counties of Lillie-rick and Tipperu1'Y ; and five slllull llOlJings in t he Congested Distl'ict 
of ODnnemara, in t he County of Ualway. 

On two OCCf'~SiOllS in our sittinrrs in Dublin we invited the landlords and tenants 
r espectively, t o indicate holdings ~\'hich they might desi.re to have inspected by t he 
expert members of our Commissiun, but in neither case was this invitatiou accepted. 

Five copies of the evidenc.e in proof were, at the request of the Land Commission, 
forwarded to them from t ime to time as they were printed, 

In Volumes II. and III. will be found the oral evidence given befol'e us, and an 
Appendix containing a selection of the papers handed in, In thc cUE'le of certain r eturllS 
of sales of Tenant-l'i&"ht, ·we ha.ve for the sake of convenience caused all abstract of the 
returns to be printed in place of the original documents, which are very voluminous. 
It ~s ne.zdless to obsel'ye that t he val'iolls returns appearing ill the Appendix possess 
different degrees of value, and that the fact of t heir being appended t.o our Report must 
not be considered as showing that we have accepted them as ,)'ccurate. 

We desire to express our high sense of the services which have been r endered to us 
by our secretary, Mr, Cherry, Q,Q, His extensive and a.ccurate knowledge of the Land 
Laws of Ireland bas proved a special qualification for the office he bas held. 

II.-LnuTs OF THE I NQUlRY. 

In presenting this Report to Your Maj esty we sha.ll endeavour, as we have done in 
the prosecution of our inquiry, carefully to observe the limits of the reference 
-contained in Your M(\jesty's COlUmission, But if in any particular we may be found 
t·o lywe tra~sce~ded them, .we c1'::",:-e i~ldulgence by ,re~on of the difficulty which 
obVIOusly eXists 1U the preCIse aplJilCatlOll of these hruits to the complicated matters 
which have come before us, . 

The practice, procedure, and methods of valuation into which we are directed to 
inquire have their origin (i.) partly in the statute law, (ii.) partly from decisions of the 
Courts, (iii .) partly from rules and directions issued by the Land Oommission, 
and (iv.) partly from the grooves into which business has falleo or been directed by 
those engaged in the administration of the Land Laws in question. 

Vve have lelt bound to inquire into the practice, procedure, and methods of 
v~ua.tion however arising, whilst \V~ .have striven to accept without question the 
prmclples of these laws and the decIslOns of the Courts on questions arising under 
them. 

lII.-THE CONSTITUTIO::-:I OF THE LAND Co:;mIIssION. 

By the Act of 188 1 the Land Oommission was originally constituted. It consisted 
at first of one Judicml and t,vo other Commissioners; it now consists of one Judicial 
and four other Commissioners. 

The 43rd section of the Act of 1881 authori~ed the Lord Lieutenant to appoint, .and 
by Order III CounCIl to remove ASSIstant ConmnsslOners who should have the preSCrIbed 
qualifications and hold offices for the prescribed times. ' 



There are now eighty-eight Assisbtut Commissioners, of whom 8even are lawyers. 
and moe known popularly MI L egal Assistant Cornm iF;sioners, and eighty-one a.re not 
acting as lawyers, and are known as Lay Assistant Commissioners.1 

These eighty-one Lay A ssisttlnt Commissioners consist of' three "lasses (i) thi rty arc 

I)ermanent officials in the Ci"il Service with tllC llsual rights, including a pension ; 
Ii) forty-eig ht hold W<:1nants terminntiug on t.he 31st December, and renewable from 

yeaI' to year, so long as the work remains to be done, and (iii) t hree are 50-l.:a11e<1 super­
numerfll'ies, appointed from year to year, and rec€iy€ three g nin eas a day f'or every da.y's 
work which they pel'forlU. Of t he eighty-one Lay Assi~tant ComUli~s i oners on the ~5th 
September last £fty.three we l'e employed on Sub·Colllll1ission work, t welve were 
actillg as V flluel's Oll re·heal'ing, three wer e :mpel'l1ulllerary) and thirteen \v erE: 
employed as Inspectors on pUl':::bas~ work. 

F rom this boelyof .A.ssist..1.nt Lay COlllmissioners i t is now the l!l \·ariahle p ractice 
of the L.1.lld Commission to select persons to act as Court Valuers, and as I uspectors in 
purchase work. 

By the 431'd !<;ection of' the Act of 188 1, t he Laud Commission was authorized to 
form Sub·Commissions, to consist of such number of the ASii i str~nt Commissioners or of' 
a Commissioner and one or more Assistant COlllrnisil iollcrs as the Land Commission 
might think fi t, and to tlelega.tc to any SUb·Collunission such of its powers ex.cept <\5 

to appeahi ns they might t hiuk expedient. 
The Aet of 18S 1, a.uthorized proct::edings und·;!l' i t to hi"! taken eith.el' in the Civil 

Bill Court.,:;, 01' befol'e the Land CUJ.Ulll ission, Questions of fhir l'ent or t rue value might 
according to tho Act ue heard in t he fi rst inst..'l.llCe in anyone of the following ways :­

(a) By the Civil Bill Cotu't; or 
(b) by the Land Commission; or 
(c) by a Sub·Comnllssion cousisting of a Land COlllmissioner, and one or more 

A~istnnt Commissioners; 01' 
cl) hy Do SUf.>.COlUllli~sio ll consisting of Assistant Commission e1'~ only. 

It appearii that no case was e\-e1' beard, in the first instance. either by the Laud 
Commission or by a Sub-Commission, of which u. Lau d Comllliss.ionel' was a member. 
The cases have al w·as s been he<ll'CI eithcr by the Ci vil Bill Court or by :.\ SUb·COllllui5sion, 
consisting of Assistant COllmissiollel'~ only. 

The pressure of business Oil the Land Commission no doubt account s for the f,,'\ct 
that they bnve never uudertaken any orjlYinal busiuess in respect of fair rent or true 
value. ( t is a, subj ect of regret that in t he early day~ of the system the La.nd 
Commissioners were unable to !uke a part in the tribunals of first iustance ; and that 
the whole original business was left to Sub-Colllmissions. 

The proceedings fa)' the ascer tainment of a. fair rent Ulay be cOUlmenced by either 
landlord 01' tenant serving on tho other an originating notice. 

IV.-C IVIL BILL COURT. 

When the proceedings for the fixing of fail' rent proceed in the Ciyil Bill COW"t, the 
.Judge appoints tL ,""aluer to ins-pect the holding and to report to him, This appointment 
is made by virtue of the powers conferred by section 37, sub-section 6, of the Act of 
188 L, which enables the Cour t in determining any question reJutillg to a holding, to 
direct au independent valuer to report t o the Court h is opinion on a.ny matter the Court 
may desire to refer to such \~aluer. 

In some cases the County Court Judges hear the case first a nd then give instructions to 
the valuer to inspect iLnd report upon the holding, and upon receipt of his report give 
judgment.: I n other cases the va.luer is sent before t he hearing in t h e County Court, 
and attends the heming as assessor. 3 

The matter referi"ed to the valuer is often in fa.c t not any particular matter involved 
in the inqniry, but t b.e whole question of fair rent and all the subsidiary inquiI·ies 
\vhich precede the ascertainment of that rent. Some of the Judges endeavour to 
form an independent opinion ". to the sum proper to be fixed, but the majority of 
them feel themselves incapable of so doing, and (in the absence of evident mistake) 
do not hing but adopt and register the finding of their va.luer.4. 

There is power to remove "ppucations under the Land Acts from the Civil Bill 
Court to the Land Commission, nnder which it h ... beon held to be practically a matter 

1 FitzGerald, 107- 108, Franks,2i037. 
:.! Kane, 5733 j Orr, 10715. 
s Ly:ach, I251 ; Thompson, 363-1; Waters, 8573 ; Shaw, 10959. 
4. KI~lIe,57-.l.2; 15743; Waters, 8MO, 8894) 8611; Shaw, 19990, 
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of ricrht for t he respondent. to obta.in an order for removal. 1 This power h as been 
larg J y ex:e l'ci~ed find t ho numb:.:: !' of cases h eurd in the Civil Bill Courts is COll) ­

parllt ively ,-Cty small. 
Y.-SUB-COi\li\rl SSIONS. 

As bdore lllentioned) 1\J1 applic,ltion:-; to fi x fai r rent before t.h t-l Llllld COlllll~i ssion 
an::, ill the fil'5t l)ll.lce. beard by Sub-Commissions, which are now always constituted 
by oue Legal nne Olle 01 two La,'" AssisL.'l.u t Comlllissioners. I 

An the~~ A8si:,tant Com missioners usuaI1y take pal t in the hearing of t 1~ cas7, 
when, in a genemt \va.y, the opinion of t he Legal Commissioner on legal l?o~ll ts IS 
ullowed to prevail ; after the hearing the holding is inspected by the Lay Co mullSSIOnCl'S 

01' Comrnissioner; if two~ and t hey agree in their fi ndings) th(~ t egal Commissioner .d?cs 
not generally inte rvene, but if they di ffer he often acts as moderator, ~l,.nd the declslOll 
is tbat of the Sub-Coillmission. 

The practice of const itut ing the Sub·Commission of only onc Lay Assis~\nt Com­
missioner with his legal colleague has of Jate been on t he increase. 

V I.-ApPEAL AND R EH EARING. 

F rom th e decision of thtl County Court Judge an appeal lies) as of rig ht, to the L a.nd 
Commission ; and on the decision of n Sub·Commission a r ight exists t o demand a 
reh earing also before the Land Commis,:;ion ; and t hese n.ppeals and rehearings are henI'd by 
t he .Jud ici:)] Commission er a nd usually by two other of t he Commissioners; less frequently 
by the Judicial Com missioner and one colleague; and in the unavoidable n.bsence of t he 
.Iudicial Commi ssioner, by t,yO other Commissioners. 

The La.nd Commission has a power similar to that of the County Court J udge, 
t o refer any mat ter for report to an independent valuAr (Land Act, 1881 , section 4.8, sub­
section .,1), and th is power is always ncted on and a. valuer or valuers are requi red to 
visit the holding and to report to t he Commission. This inspcctic\ll , now usually 
made by t wo valuers, t~.kes place before t he ca.c:;e comes on for hearing, and the report 
of the valu ers was until very recently communicated t o the parties. 

H aving thus briefly stated the course of procedw'e from au originating notice to 
a decision Oll appeal) 'we now r eturn to consider various points which have been 
suggest ed by this llarl'ati ve of the proceedings. 

VII.-DIFF1:RRNT P OS IT IONS OF V ALUERS. 

F rom what has been said it will appeal' that the valuers who inspect th e holding fi ll 0. 

different place in the three proceedings to fix f" ir rent. I n t he Oivil Bill Court and on 
rebearing 01' appeal t hese valuers are not melllbers of the Court ; and before the Land 
COlllmission t hey ar e never, and in t he Ci vil Bill Courts ouly sometimes present at the 
h earing . WhereftS, in the hearings before Sub-Commissions) the valuers who inspect the 
holdillg are· members of the Court, are present at the hearing, and take part in the 
decision I.1S judges. In the Civil Bill Court) and sometimes on rehearing, one valuer 
only is employed ; in the Sub-Commissions) two expert Assist ant Conunissioners, unt il 
btely, usually t ook pmt in the decision, tl10ugh as we have said. the practice is now 
Iucreasing of employing only one AssistK'\.nt Lay Commissioner. There is in ow' opinion 
no good reason for t his remarkable divel'sity of practice. 

The facts that comp.ratiyely few applications are made in the Civil Bill Conrts, 
and that in most of those cases the applicati ons nre removed into the Land CODlmission , 
conv ince u s t hat the mode of procedure in the Sub-Commissions with two Lay 
A ssista nt Commissioners is that which gives the least dissatisfaction. ' Weare 
sat isfied ~hat if the valuers who inspect, the land are not members of the COUTt 
fixing the fai r rent, they should, at all events, be made assessors of the judges, with 
liber ty to call the attention of the Court to any matters appearing to them important 
in 1,he course of the hearing, and subj ect to ex.amination as to their own proceedings 
by the Cou nty Court Judge or the Land CODllllissi.oners.' The evidence convinces us· 
that mistakes have occurred at the hearing of cases which their pres6nce would 
probably have prevented .' 

I FitzGerald, 33. 
2 O'Brien, 998; Lynch, 127!); M 'Afee, 1665; Kane) 5734-5736; Verlin , 19386. 
II O'Brien, 998, 11 98; W aters, 8579; Rocb.fol't, !6007 ; Shaw, 10958; Kincaid, 27289- 27292. 
" O'Brien, 1002 ; Crosbie, l S6!i2-18G61. 
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VIII. - DIFF!::REXr nE_\LINO:!i W[TH PIXK S CHEDULE. 

The Act of 1896 (section 1) requires that certain illlportaut p. fticu lltrs shall be 
ascertamecl and recorded in the schedulA by the Cour t, whenever tL fair rent is fixed. and 
herE" ar:ot?E"r diversity arises in the practi(;e. The par t iculars are ascertained by the Sub­
ComnllSSlOl1S, because the lay members of the Court hU\Te by inspection a nd inquiry, as 
well as by evidence, ascertained the fucts. But in the Civil Bill Court a.nd before the Land 
Commission on appeal the important titCts are never a.scertained by the Cour t except 
t hrough t he report of t he valuer employ~d as the eye of the COUl't, and the judges 'rho a.r e 
responsible for the decision as a rule do little other than r eo-i5ter the finclinD's of their 
yal.'1e1'.1 I n some Civil Bi1l Courts the schedule in question, kn~,"n as t he 'pink schedule,' 
] S III fact filled ill) and si~('J'ned by the valuer only, this course beinO', it is s llO"O'ested, 

I . db' 0 00 aut lOnze y the 133rcl 0 the Rules of J unu.ry,1897. 

IX.-DIFl<'EltJ:::S'l' CUSTODY OF PAPERS. 

Another discrepancy in practice arises fL'Offi the concurrent jurisdiction of t he Civil 
Bill Court and the Land COlllmission. All the records of the former Court aro kept 
by . the Clel·ks of tbe Peace of tho respective couuties, and are kept, as we find , with very 
ditlering degrees of care. The records of the Land Commission are, hoWe\Ter, in the 
custody of that budy, and when a case is beard fi"t in the C,vil Bill Court and is appealed 
to the Laud Commission, it is the duty of the Clerk of th~ Pel\Ce to send the whole of the 
relevant papers to the La.nd COllllllission. ' Nob;vithstancling the letU:l' of l\fr. Justice 
Bewley to the Lord Chancellor of Ireland, of the 24th March, 1894,' th is duty is still 
unsatisfactorily performed, and we learn from (l, written sta~lUellt of Mr. Frauks. the 
Secretary of the Land Commission, that there are still several thousand County Cow·t 
cases in the books which have not been accounted for. In consequence,:\ search in 
both repositories is sometimes necessary. 

In like manner the existence of t wo offices creat es circnity in reference t o the supply 
of papers required for proceedings in the Civil Bill Court." 

X .-SHOULD THE On'IL BILL COURT m: RET.UXED ? 

Whether, considering the s1llall lluwber of cases \v-moh ~tre heard by the Ci,-il Bill 
Courts, the discrep,,,ut practices in it a.nd the Laud Commission, and the costs incident. 
to the removal of cases from the one t ribunal t o the other , the concurrent juri5Cliction 
of the Civil Bill Court should be maintained is A. point which aPl)eaJ.'S to deserve serious 
consideration. On t he whole we are of opinion that it is In the interests of t he 
community that the jurisdiction of the Civil Bill Comts in respect of t he Land Acts 
should be abolished. 

Xl.-FIELD BOOKS. 

The field buoks used by the Court Yalutlrs and La.y ASii:,jtK"ut Commissioners are 
generally accessible to the j udges on tho hearing of fa.ir reut 1l.pplicatiol1s, and a.re 
sometimes referred to by them, f .. ncl it has been urged upon us that they ollQ'ht also to 
be accessible to the litigant parties for t heu: information. ' Ve do not think that any 
practical benefit would accrue from t his production of t Ile books t o compensate for the 
additional trouble and expense. 

X II.- PARTICUL,,\.RS OF 11IPROVEMENl's. 

The proceedings for the fixing of a F~ir Rent may, as alrea?x Ill~Lltione.d, be CODl­

menc~d by either landlord or tenant servmg on the other an orlglOatmg notIce. 
By the 130th of the R~l~s of January,. 1897 (~nd previously under the same or a 

s imilar rule), where ~he Ol'lgmatlll~ nO~lce l.S servea In respect .of a .holchng of whIch the 
tenement valuation (t.e ., the valuatIOn tor the purpose of taxa t IOn) ]s not under £ ] 0, the 
t enant is required by endorsement if the notice be his, or by '\Yriting served all t he 
landlord if the notice be the landlord's, to g ive the particulars uf any improvements 
in respect of which evidence is i.Dtended to be prod?-ced, ?r ,vhi(;h are i?-te':lded 
to be reliad on by the t enant as hRVlng beeu made by him or hIS predecessors III t lt le : 
and in the case of the notice being served by the tenant, to g ive, moreover, t he dates at 
which the same were made according to the best of the tenaut's knowledge or belief. 

I Adruns, 3052; Waters, 8613 ; Shaw, 19988. 
~~a~ S60~; ~e, 5886. 
a Report of Morley's Comnlittee, p. G66. 

-I Guiry, 20196-7. 
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It has been urged before us that the like rule ought to be appl ied in the cases where 
the tenement \'aluatiou is under £ 10. W e are of OplllWll t hat when the t enant Ch\.llllS 

for drains he should stat e the ilmount he claims under this head without furt her 
particulars, but that subject to this modificatiou, the present rule should stan~l, havi~g 
reO'al'd to the small inconvenience caused to the landlord by the Wl1,nt of pnl'tlCu la.l'S 1 n 
~all cases, except A,S regards drainage, and the poverty and illitemte character of mOFit 
of the tenants of such holding8.1 

I t ap pears that tenants not unfl'e'luently make mistakes and omis~ions in tl'~eir 
specificfLtion of i~pl'ovements ; . that. in wallY cases the l andl~r.:is have waIved any obJ ec­
t ion to th e proof of the ~nspec!16ed lmprovements.' and that III othol" ca.'!.es amendment." 
have been allowed; but It equa.lly appears that m SOlUe cases tenants h7've, by reaJ:lon 
of t hese errors in the particulars, been shut out from the benefit of lmprovements 
actually mad e by them. ~ W e regard thig resul ~ as c?ntral'Y, if not to .the lett er .. at least 
to the Ijpirit of the Aet~ of 18,s1 aud 1896, whIch glve the pregUlllptlOll of tl,lll lUprove­
ments to t.he tenants. W e think that in all CMes in which such errors nppear to ex ist, 
a.nd t...o have been made accidentally, amendment.') should be al lowed in t he part.iculars, 
and any adj olu'nm6Ilts, if such shoUJ..J become necessary, should be made ~t th~ cost of 
the defaultino- pnrty, unless for specIal cause stated the Court shall otherWIse dn·ect. 

It will be
o 

observed that acconlin !Y to the present pn\ctice t h '3 tena.nt only and 
not the landlord is required to specify the improvements, 0 1' contributions towards 
improyements. which he claims. This practice is, in our. opinion, one-~icled , an~ \~e 
think that t he landlord as well as the tenant should b~ l'eqUlred when ser'nng, or wltrhm 
a reasonable t ime after bein~' served wlt.h the originating notice, to g iye pl:1.rticulars of 
t he imprOyelllents claimed by him.t 

XIIL-AsSISTANT CO:'IIllISSIOXERS AKD COURT V ALt'ERS. 

Many of the Lay Assistant Commissioners and COUlt 'VHluers have t\ppear ed before 
us: and the expert members of ow' Commiesion, when visiting holdings, h ave been 
llccorupanied by yarious g entlemen fill ing these offices. 

The qualifi cation of Assistant Commissioners, whether legal 01' lay (fol' the rules 
draw no distinction of this kine!) , is prescribed by tho 15th of the Hules of 1897 
(following €lady rules (If the same 01' the like character]' Practising BnlTisters and 
Solicitors of not less than six. years standing, and persons pcssessing a practical 
acquaintance with the value of land ill Ireland, are by this rule made competent for the 
office of Assistant Commissioner. 

:Many of these officials are tenant-farmers, and continue to carryon their business 
conjointly with the disch:nge of their official duties ; and are exposed to the temptation 
(ngainst yielding to which strict injunctions have been giveu by the Land Commission ) 
to leave their official for their private occupations." 

As already mentioned the work of the Lay Assistant Commissioners and Court 
Valuers has, in 3. few cases, been reviewed b v the ex.pert members of the Commission; 
but without any attempt to investiga.te the drainage by digging. With one exception, 
h ereafter to be mentioned , they found no reason, so far as their investigations went, to 
differ from t.h e fi g ures fixed by the Lay Assistant Commissioners and Court V 0.111er8. 
Of the holdings visited, the fair rent of one was fixed ill the year 1894; the fair rents 
offt"e were fi xed in the year 1895; two in the year 1896; and two in t he year 1897. 
Of these, nine were first -term appJications and one a second-term application. But 
th e number of farms so visited was so small t hat although we think it right to state 
the facts we do not wish to draw from them any general conclusion. 

We believe thR-t, as a ,vhole, t he Assistant Commissioners and the Court Valuers 
have striven honestly, and to the best of their ability, to discharge the difficult 
duties cast upon them, and it is plain that their work is now done with mor,.e 
care and deliberation than in the early days of the L~nd Commission. Nevertheless 
it gives opportunity for dissatisfaction, and leaves much room for improvement. 

The Act of 1881 cont.'lins no definition or explanation. of the words « Fair R ent " and 
" True Value/' and until very recently there was no judicial exposit ion of the one 
QxpreSSwD or the other . The inv"3tigation of the IDlitters which come before the 
Sub·Oommissions, often involves intricate questions of surveying and difficult points of 

1 FitzGemld, 114; Ba.iley, 461 j Kane, 5699 j Lynch, 6235. 
2 H!I.l'l'ington's Speech p. 82· ; Bailey, 464; O'Brien, 921; Lynch, 1245-9; M'Afee, 1756, 2417 

O'Keefe, 2458 j M 'Kenzie, 3286 ; Eyre, 39::S5; Peet, 4589 ; R ice, 5071 ; W illiams, 6072; Wawl·R.8829. 
1I O'Brien, 926 j 1tI'Afee, 1757; Thompson, 34.92; Byetll, 4737; K Bne, 1)704 . 
.. Directions 1 J uly. 1897, No. SO. See Appendix B., No.5. 
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fa.at and law. ~ertain general directions for the performance of their duties have beerl 
g~ven to the A~<; lstant C01;nmissionel's, hut they leave them unguided on many of thes~ 
d~fficu~t questlo~s: It IS not, therefore. a matter of surprise that th ere is greali 
diversIty of optnIon and of oractice D.mOllO'st t he la1'O'e class of Assistant Cornwis­
~ionel's. . Indeed on the more fu"nclam entnl qu~stions-sucll as to whether an occupatio rl 
mterest 1.5 to he recognised,' as to the mode of dealing with the so-called improveability 
of th"! 5011,2 as to t rue value and the mode of ascertaining it3 (of all which questions we 
s~all speak 11el'eafter) a g reat diversity exists amongst these officers; and in some cases 
VIews have been expressed by Assistan t Oommissioners on irn}JlIrtant points which 
appear. t? us to be unsound. It is remarkable that in Ulany cases Assistant 
Comml8slOners and Court Valuers have been fOlWd to aaree in their results thouO'h 
differing in t he process and principles by which the l':sult.':> have been al'l'ived :r. ... 
Seveml remarkable illustrations of this fact are to be found in the evidence of 
Mr. W illia:m Daly, a hwge 111nded proprietor in County Galway :5 he mentioned three 
cases on hl~ ~state, in ec'\.ch of which the carrying power of t he holding ' nl.S estimated 
at very different figures by the Sub-Commission a nd on rehearincr hv the Court 
Valuer ; and in which nevertheless the Court Valuer and the Laud Conj'mission fixed 
the ju~icialrent at the same H,mount fiS the Sub-Commission. Snch agreeUlent on the 
par t of the valuers is, if possible, more strange than their difterences. 

Mr. Morley's Commi ttee reported, in reference to the proceedings under t.he Land 
Acts, that « there is neither a common understanding of the law or anything 
approaching to uniformity in practice" : our experience convinces us that what was 
true in 1894 is true now. 

In such fashion is the solution attempted of one of t he most arduous problems 
of distributive justice which has ever been raised. 

The result of t bis diversi ty of operation and practice among-st the Sub-Commissions 
and Court Valuers is dissatisfi:l.ction in the minds of t he litigants and an increase 
in the number of appli(,Ations for rehearing.G These results are intensified by the 
suspicions to which, unfortunately, the Assistant Commissioners and Court Valuers are 
exposed-we ~peak of these suspicions because they actually exist, however little t hey 
lll~~y be justified by the facts. An officer appointed when one politic.:a.l party i~ in pow~r 
is the subject of suspicion to those of other political views; a landlord, if appointed, is 
suspected by tenants; and a tenant by landlords: nay more, an officer connected b~.­
fami ly or social relations or by business ties \vith th e Isl"udlord class OIl t he one hand 
or with the teuan~ farLller elnss on the (,ther haud, is exposed to suspicion from 
the other class: the whole body of ~istant Commissioners and Court Valuers; 
and especially those who hold office for short periods, or are paid by the dar,' ar& 
suspected of Imveri!lg rent~ so a~ to keep the machine at \vork: the County Cc,urt 
Valuers are suspected of desiring so to act as to keep business from being removed 
fi:om the County Court to the Land Commissions; the Assistant Commissioners, when 
acting as Valuers of the Laud Commission, are suspected of bein~ closely in 
sympathy with Assistant Commissioners £l'om whom a rehearing 1s demanded (as 
they aU helou O' to the same class, and perform interchangeable duties with them), 
and are therefore said to be wanting in that independence which is a statutory con­
dition of their employment ; a.nd, lastly, a suspicion exists that LllY Commissioners 
are moved from one province or district to another, according to the &'ttisfac~ion or 
dissatisfaction which their decisions give to the Land Commissioner who supermtends 
their spheres of ,,,ork. Many of these suspicions are, d.oubtless, ,!Dibunded. B~t ~e 
repeat that they exist, and add to the number of rehearmgs, and Increase the hlctlOn 
of the machine. Furthermore, the whole spir it of our judicial institutions suggests 
t.hat officers with such ex.tensive pow~rs should be selected with the greatest cart:: and 
;vith refe~'~llce to their possession of high qualifications, and that t hey should be placed 
III n. pOSItIon of mdependence, and should, so far as pos~lble, be lIfted aboye the 
suspicions which surround theDl.9 

1 Bailey, 804 j M. P. Lynch, 1322-1324; l!ncAfee, 1686-1691; Byers, 4751; Roberts, 9411-94-41 ; 
Bayly, 9538-9551; Headech, %21-9652; Cornyn, 9748-9758. 

zM. P. Lynch, 1367-1370; MacKenzie, 3330-3339, 8458; O'K eeffe, 3477 j Headech, 9553-9556 
Bayly. 9595-9597. 

B M. P. Lynch, 1371- 1394, 2219-2227j MacAIee, 1781-1786; Byers, 48S{)-4S42 j Cunningham, 9271- 9271 
Bayly, !H55!J-9565 . 

.( Ba.iley, 739-746; Kane, 0762; Roberts, 9494--9497. 
5 Daly, 24263. 

{j \Vrench, 26974, 26988 ; Kincaid, 27286. 
'J Kaoe, 5713. 
8 Montgomery, 18943-4. 
9 Lynch, 7708. 

Fitzgerald, 19475; Sbo.w, 19969 
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Our opinion on the defects of the present system will perhaps be best made known by 
A. statement of the alteri\.tions which we venture to suggest. I n our opinion-

(i.) All Assistant Oommissioners and Court Valuers should bl:: perma.nent ofllcials, 
paid on a sufficiently libera.l scaJe to secure men of' cll.pacity and responsibility, 
who should be }'equired to devote the whole (If their time to the work 
of the Land Commission, and they should be entitled to a pension or 
allowance in tbe event of their services not being required either permanently 
01' temporarily by I'eason of the diminution of work. t 

(ii.) Thev should be appointed from a list to be approved by the Judioial Commis­
sioner, with the COllcurrence ot at least two other Oommissioners.!! 

(iii.) TIle Lay Assistant Commissioners and Court Valuers should sa.tisfy certain 
qualifications besides that of possessing a practical acquaintance with the 
yalue of land in Ireland, Buch as havi.n¥, passed n. suita,ble examination in 
the subjects with which they will be calJed upon to deal.' 

(iv.) They should be placed under a single head, who should have power to issue 
directions and instruct.ions, who should have the general supervision of their 
work; and who should be charged with the duty of communicating to the 
Assi5t.-"nt Commissioners all relevant decisions of the Land Commission, or 
the other Courts.' 

(v.) The districts of the Assistant Commissioners should from time to time be 
settled by ord~l's of the J uclicial Commissioner, and at least two of the other 
Commissioners, which should be published in the Dublin Ga,zette. 

(vi.) A power should be given to Sub·Commissions to state cases for the Land 
Commission on questions ru'isin~ before the Sub.CommissiollS, either on the 
application of a litigant, or ot their own propel' motion; and a power 
should also be given to the Land Commission to require Sub·Oommissions 
to state such cases if an applicant showed that the statement of such a case 
was proper, and that it had heen refused by the Sub·Commission. The 
cnses thus sta.ted should be dealt with in a manner somewhA.t similar to 
Crown cases reserved-i.e., an opportuuity of argument should be given 
to the parties interested, and in default of their appearance, the matter 
should be discussed by the Commission in public. 

(vii.) A power should be given to the Land Commission to ma!.e inquiries from the 
Assistant Commissjoners in respect of any matter which has come before 
them, as to the facts proved before them, the processes by which their con­
clusioDs were reached, and the principles by which they were guided. and 
generally in respect of any point arising in the performance of their duties.6 

Hitherto the delegation of duties by the Land Commission to the Sub-Commissions 
has been unconditional, ar..d has beeu considered as placing the SubCommissioDs in a 
position of equal independence with t he Land Commission itself;' if the changes 
which we have suggested were adopted, the Sub·Commissions would, in our 
opinion, be placed in a much more independent position towards the public, 
but in a more dependent position towar'ds the Head Commission, from whom 
they wouid derive guidance and assistance. By the pJarr we have suggested an oppor· 
tunity would be given for training and instructing a properly qualified staft' <as was done 
by Sir Richard G~iffitb when mali:ing his valuation of Ireland), and for checking that 
diverSIty of practlCe which after the SIxteen years workmg of the Act of 1881 is 
still found to exist. and which necessarily creates a sense of uncertainty and distrust in the 
administration of the law. 

SOIDe speci6c charges of misconduct or negligence have been made aO'ainst Lay 
Assistant Commissioners and Court Valuers; as c.g.: visiting the land without due 
notice to the landlord ;7 visiting the holding when lying under snow or water, or when 
suffering from prolonged drought, and refusing to wait whilst a trench was dug to show 
the condition of the alleged drainage.s 

We have investigated many of these cases; and the explanations given have 
generally been satisfactory to us.' We think that cases of tills kind were more 
frequent formerly than of late years, and that the instances in which there has been 
an ultimate miscarriage of justice arising from such circumstances are vt!ry few. At the 
same time we are of opinion that in some cases the inspections have been made with 

1 Peter Fitzgera.ld, 194-75-194-88. St. George. 24863. Wrench, 26715. 
2 Wrench, 26715 . 5 Franks, 27052-27056. 
I \Vrench, 26900. II Franks, 27052-3 . 
... Headech. 9730. Kincaid, 272'17. 7' Comyn, 9742 j Byrne, 20209. 
lj Bay1)', 4:78 ; Lynch, 1261 j M'Afee, 1968; O'Kecife, 2485-2491 j Thompson, 3514: j Eyre, 8935; .Byers, 

4-982; Kane, 5719; M'Kenzie, 8801 j Byrne, 20202; Browning, 20220 j M'Connell: 2026!J; O'Conor, 21809; 
Barnes, 27596. 

\I Smit.h, 1~6S2; Browning, 20220-2024-5; M'Connell, 20269-20292. 
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undue haste, and that the recurrence of such circumstances as are complained of should be 
guarded against by an instruction to the Assistant Lay Commissioners and Uow·t Valuers.} 

In some cases, especially when work is resumed after a vacation, several groups of 
two Lay Assistant CommissiollCl'S sit concurrently. the Legal Assistant Commissioner 
sitting with one group. and leaving the ot hers \yit.hout his assistance. In such a case the 
general practice of the two Lay Assistant Comm issioners is to postpone for thei r legal 
colleague any cnS2 stated to raise any quest ion of law. This adjournment is often 
incOnVelli(~nt to the p;.nties and their witnesses,:! und irregularities and difficulties some­
times occur, and create an obje9tion to this conrse of practice which should in ow' 
opinion be a\'oided.:! 

The Sub-ComlUlSSiol! Court now frequently consists of the Legal Assistant Com­
missioner and only c lle Lay Assistant Commissioner :1_ In such cases, nnd sometimes 
in ot.her inst..'ulcC!;: a180, the inspection of a holding is ll.lade by one Lay COlllmissioner 
only, this being done sometimes with t he consent of the litigants asked for bd'ore the 
inspection.s The litigants nppear to be unwilling to refl1~e this (:l1l1scnt when asked 
for, and yet to feel dissatisfi ed with t.he decision ot a. single valuer. In om opinion this 
pmctice should be discontinued, and two Lay Assistant Commissioners should be 
present at every hearing, a nd take part in every inspection. 

A few cases hlwe been bl'ouQ"ht to our attention in \vhieh the oninion of the Leo-al 
Assistant Connuissioner on ;'\ legal point has been o,erruled by his 't wo lay colleagu ~s ; 
and this, according to the present constitution of the Sub-Commissions, appears to 
be possible; but in our opinion it ought not to be allowed to occur. 

Vvhen the decisions of' the Sub-Commissions are not given ioo ll1cdiatr::ly they are 
often given in a. different tOWll, and even county, from thai in which the heil.l'ing h<.ls taken 
place j and as no previous notice is given of t.he intention to deliver judgmeut, the first 
notice received by the litigants of the decision of their case is by u post card, st..'l..ting the 
l'esult of t he decisiol1. The lJarties interested jJ.re t hus with0Ut any opportunity of attend­
ing the Court and hearing in what way any poi nts which may have been R.rgued are dealt 
with and their ca.ses disposed of. W e think that t his practice is justly complained of, 

By the rules now in force a period of two months is given after the lU1.king of a. fi\ir 
rent order by a 8nh-Coulwission for eithl::ll' party to demand a rehearing ; and 3. right is 
also ~i,-ell to obt.ain a copy of the pink schedule, on payment of a fee. I t is evident that 
no WIse IjtigHllt would determine wheth~r or oot w apply for a rehearing without seeing 
this schedule; and yet it appears that there are frequent delays in furnishing ib to the 
litigants, and delay~ often of consiclcmble length, r,ometimes so long as to preclude 
the possibility of considering its contents before n rehearing is asked t01'.° Thi~ also 
appears to us to be a. subj ect of just cl)ruplaint. and in our opinion the OffiCe1'5 of the 
Land COlllmission should he required to send th e coPY wiht in a specified llmubel' of days 
after receipt of the application tor it. 

XIV.-REFlEAIl"o. 
Applications for r~hearlng to the Land Commission fro111 the Sub-Commissions 

(comlUonly called appeals) on questions of fair rent, are very numerous ; the changes made 
in the filir r ents fixed are on the whole sma.ll; and t he expenses incuned are greatly 
in exceS8 of the pecuniary advantages resulting from them. The total number of nppeal~ 
lodged in the Land Oommission from 188 1 to the 29th November, 1897, was 51,6G8. 

An almost universal dissatisfaction is expressed with regard to these appen.ls. a. 

dissatisfaction felt by some at least of the Commissioners themselves.; No witness, 
with perhaps a sillgie ex.ception, spoke in defence of the existing system. It is 
obvious that when the question is G:lel'ely one of the amount of the reut flx.ed, 
the Court has little to assist it beyond the report of the Court Valuers or Valuer, 
and that this, the report, sometimes of a single man, is often of no more weight than 
the pink schedule, soructiwes filled up by the t,,-o Ln.y Assistant COlllmlssioners. The 
decisions of the Land COlllmission in a. very great number of cases do little more than 
register the decision of the Court Valuer. Moreover the business is disposed of with a 
rapidity and with n. silence as to the grounds of the decisions which create dissatisfaction 
in the minds of the liticrants whose property is at stake.s Poin~ of importance a.re 
often raised and discus~cd and the judgment adj ourned . and when delivered it is a 
mere statement of the figtu'e at which tne rent is fixed. 

It might have beeu hoped that one good result would have followed from this 
lO'Conor, 31818. ~ Turner, 29170. 
tI O'Keefe. 2497 ; Thompsoo, 3521 ; Eyre, 3982- 3985 ; Bell, 4185-4186 ; Peet, 4b78-4583. 
<l.FitczGCl-ald, 174; Lyoch, 1361; Kane. ~726 j Dawson, 7022. 
!I .Fit zGerald, 169, et seq. j Rochiort, 16000; Vel'lin. 1!J38S. 
60'Cnllaghan Westcrcpp, 238~9-238GG; H arvey, 28130-28133. 
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llluititude of appeals which has been crowding' the doors of the Land COlllmission 
now for Illany years, viz., that a1l the difficult points arising on the Act would have 
received judicial elucidation and determination. This benefit has not however been 
realized. I t is only in the course of the la.st few months that anyt.hing like a judicia.l 
exposition of t he meaning of" true va.lue" has been givcn/ 01' any decision delivered as 
to the existence of a n occupation ilJlerestin the tenant.::! Even now after the Act of 188 1 
has been in operation for more thl.l,n sixteen yea.rs, there is, so far as WA can le<1l'll, no 
judicial exposition of t he two weightiest words in the whole sta.tute--" fair rent" : <\Od 
.tccordinO' to the st.:'\tement of the Lord Chief Justice on the 29th November, 1897, I< the 
member~ of the H ead Commission differ amongst t hemselves as to the principles imd 
method bv which a fair rent should be ascerta.ined"3 

On tIll) ~fh·st application for the rehearing of a, case of fair rent by the Lalld Com­
mission in Ja.nuary, 1882, the Court, before the hearing, had the holding inspected by 
two Va.Iuers, a.nd a report made to assist them in determining the fail' rent; aud the 
report of the Valuers was made known to both sides at the c.oQclusion of the evidence. 
This continued to be the usual practice of the Court for some years, until the report of 
t he Court Valuers developed into a. much more elaborate document than it originally 
wa!:;, and the Value l·s were asked to report the amoun t at which in their opinion the 
fair rent ghould be fixed. In the year 1890 the system was adopted of obta.ining a 
l·epod from at least one Court Valuer in all fair rent cases on rehearing; and a 
notification was before the hearing given to each of the parties of the result of the 
Court Valuer's investigation, and the parties wen~ enabled to obtain a copy of the 
report before the reh earing, a course which was fo und to lead sometimes to settlements 
and more often probably to the withdrawal of appeals. This system was in operation 
till the beginning of Decembel', 1897, and therefore during the whole time of our public 
sitti ng~. In practice the Court Valuer 01' Valuers were directed by the Land Commission 
to inspect the land, they were furnished with the pin k schedule of the Court below, and 
also with an a.lternative form of Report, the one (Forlll A), stating shortly an agreement in 
omniiJ1ls with the findings of the pink schedule,and the other (Form B), which the Valuers 
,yere directed to use if they saw reason to differ substantially from the pink schedule. 

But on the 29th of t\ovember, 1897, thej udgment:s of the learned Judges in the case 
of the Q.ueen (Gosford) 'l'. the Irish Land Commission, in t he Queen's Bench Di \'ision of 
the High Court, threw sonJe doubt on the' v~\lidity of this course of practice, and on the 
;th December, 1897, .Mr. Justice .Bewley announced th<1.t, in deft~rence to the judgments 
deli '"ered in that case, the La.nd Commission had resolved that a new form of report 
.hould be adopted. 

"In this," said Mr. Justice Bewley, " the valuers will report as hit.herto on the 
description of the holding and its user. They will state the gross letting value of the 
holding, including buildings and all other improvements, and the extent to which the 
improyements allowed to the terlant ill the schedule of the Sub·Commission or County 
Oourt (as the case may be) appear from the~xaUlination of the holding to exist, and 
the present capital value of and increased let.ting value dne to each such improvement, 
so far as it can be ascertained by inspection. Th ey will also report as to the extent 
to which the improvements allowed to the landlord in the schedole of the Sub­
Commission or County Court appear from examination of the holding to exist, and 
t hey will state the part iculars of any other improvements appearing on the examination 
of the holding to exist thereon, and th'9 present eapita,l value c.f and increased letting 
value due to each such improvement. They will further report on any other matter 
in relation to the holding ascertained from their examination uf it which in their opinion 
ought to be known to the Court fixin" the fair rent of the holding. But they will 
not give any sug~estion a.s to what deduction should be made in respect of improvements 
nor what :should be the fair rent of the holding, as to do this might in some cas.es 
involve matters of law. U uder these circuUlstances, the Commissioners are of opinion that 
they should revert to the old practice of the Land Commission, and that the report of 
the Court Valuers in its altered form should not be communicated to the po.l't ies before 
the case comes on for hearing. Ignorant tenants l or tenants with imperfect knowledge 
of the terms of valuation, might mistake the sum na.rned in the report as the tail' letting 
value of the holding with the improvements thereon for th e fair rent, though the gross 
letting value might in many cases be largely in excess of the fair rent. To disclose 
the report of the Court Valuers before the hearing would not, as a rule, promote 
the settlement of litigation between the parties, and .in some cases might lead to 
rents being fixed by agreement on a wholly erroneous basis. The new form of report 
will be adopted as soon as possible. "i 

1 Curneen i.I. Tottenha.m nS96] 2 I. R. 37, 356. 
2 Markey v. Gosford, 311. L. 1'. R. 97. 
8 Queen (Gosford) v. Irish Land Commission (Q.B.D.), 29th November, 1897. 
'Irilih Law Times, vol. 31, p. 675. 
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This recent change is a. yery important one, and we confes!: to a fear thnt it will not 
facilitate $iettIel1lcnts, or g ive greater satis/i.\ction than the practice which it supplants. 
I n our opin ion the eal'ly comUlunication of the Valuer's r eport to both the litigant 
parties is highly expedient.. 

The illYestigatioll of the Court Valuer, as hitherto carried OD, cannot be COD­
sidered an independent one. H e genera.l1y considered himself bound by the decision of 
the Sub·Colllmission as to ,,~hat improvelUents were til be allowed for; he admittedly 
accepted llluch on the strength of the pink schedule under appeal. and he wa.s left at 
liber ty to determine for bimsclf ,\'ha.t is a substantial ditlercnce fi'OIll the previous 
findings. l 

.A striking illustration of the danger of t hi s course of pmctice has recently occurrcd. 
I n thirty-one cases on one egttlte the amou nts allowed for drainage in the pink 
schedules were considcrably in t:::xccss of the amounts proved by the tenants at the 
hearing before the SUb-COllllUis:;:ion : the cases were reheard, and in e,-ery c.J.Se tIlt:! 
l'l:por ts of the Court Valuers agreed, as to the amouut of drains, with the 5. 11 (Eu~s uf the 
SUb-COllllUissioll: and yet it was shown to t he La.nd COlUmission that in everyone of 
the cases, the figUl"~ was wroug; for the evidence had been given in terms of t he Irish 
perch , and tne pink schedules and the reports werE" drawn ill terlllS of the English perch: 
and in every case the change fi'om Irish into English measure had been made on t he 
ratio not of lineal but of squal'e measure. Such. slavish copying of u. blunder is 'Very 
corrent evidence of the want of independence in the operations of the Court Valuers.! 

'Yrhe presE:nt practice does not., in ou r opinion. s{l.tisfactorily secure a real rehearing of the 
whole matter under discussion. \Vetbillk that the valuers ofthc Land Commission acting 
in appe:'\.ls. ought to constitute a separate body or list of ofticials, that the inspection ought 
'always to be by two Court Valners acting togetber, tbat they ought to be furnished not with 
the pink schedule but only with the Ulap aud description of t!,e property, and that their 
report should be madp. in ignorance of the- findings below; that this inspection should be 
made before the hearing, and that on that occasion the Valuers should attend the Court 
and act as assessors to the Land Commission, and be l iable to be examineu by them; 
that if occasion should arise, the Court Valuers should pay a second visit to the holding, 
taking with them, if so direct-ed, the original pink schedule; and that before the Land 
Commission there ~hould be not only t he report or reports of the Court Valuers, bot 
bnt also the pink schedule in the Court below' . 

It appears from the e"idenee before us that t he following practice has grown up. 
Where there is a1l. appeal and the Court Valuer puts 0. higher or lower figure for tho 
rent than the order a·prealed from, t.he Court will n0t alter the figure unless the laod­
lord or tenant (as the case may be), g ive independent evidence of value in support of 
the higher or lower figure; and In no case will the Court go above the landlord's 
valuer or below the tenant's.4 This practice is no doubt grounded on the view, that in 
the absence of such te::itiulOny the so-called appellant has ~iven no e vidence in support 
of his demand for a, rehearing. But the result of thls practice is to induce t he 
valuer of landlord and tenant respectively. to go so high and so low as that his client 
shall run no risk of loss from him, tlIid thus to place a direct premium on exaggeration.5 

Furthermore, haYing l'ega,rd to the almost dec~sive efiect given to the report of t he 
Court Valuers, th is practice (which has been est.~blished by j udicial decision) appears 
t,o us inconvenient, as it requires as a condition precedE;nt to giving efiect to the 
Valuers' report the production of that expert evidence which, when given, is al:nost 
univel'f.>ally disregarded as against the report. This expel' t evidcuce ought, we think, 
to be discouraged, considering the gl'ea.t expense and little result which attend i t.6 

In some cases, especially recently, the practice has been tound to exist aUlongst the 
landowners of not appearing or t..1.king a.ny pa.rt in the hearing before the Sub-Commission, 
and then of lodging an appeal, a.nd taking the chance of a favourable report from the 
Court Valuer; and, when this report is made known, of either prosecuting or with­
drawing the appeal, according to the character of that report: his withdrawal in the 
event of an adverse report being usually accomplished without his having to pay any 
any costs to the respondent. i One agent stated to us that in every case in which he 
was concerned he had pursued this course.8 

In our opinion it would not be wise to abolish rehearings or appeaJs, but it is 
desirable to check the cotu'Se of indi:scl'ilUinate appeals to which we have referred. 
This might be brought about in one or other of several ways, as, e.g., by placing a. 
heavier stamp on the notice of "ppeal ; by depriving the appellant of the right to retire 

I Lynch, 1283, 1299; 1tI'_Hee, 1672, 1718, 1984. ::I Goddard, 29882, et seq. 
s Crosby, 18651; '!'rench, H~j)3; Shaw, 20008; Barrington, 20610. 
'Fitzgerllld, 223, 39i j O'Brieu, 1015; Nolan, 16484; 'vreDch, 26131. 
(, Wr6llCb, 26732-26734. r Ma.c.Mee, 2067 j Murra.y, 11612. 
Il Shaw, 19S81. 8 Barton, 12953. 
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from his appeal without the leave of the Court j by requiring secur ity for cost::! , or by 
depriving of the right of appeal any sui~ol' who had failed to pl'eSel~t his case to t~e 
Court of first instance, unless such faIlure Waf!; shown to have an sen fro111 venml 
nccident 0 1' mistake. 

An attempt to check "ppeals was made by tbe 22nd section of the Act of 1896, 
which aut hOl'ised the llHLking of rules providing that every notice of appeal should 
state the grounds of appeal: and that on the he~ring of t he appeal no ground of 8:ppeal 
shou ld, save by leave of the Court, be entered mto except those stAted. AccordIngly, 
by .he 85th of the Rules at J anuary, 1897, it i. provided that every notice of appeal 
shall speeil}' definitely tbe grounds upon which the appeal is intended to be prosecuted. 
F rom t he evidence we gather t.hat in appeals on fail' rent it is usua.l to specify the 
grollnds of appeal in vague and general t erms. 1 It may be worthy of consideration 
~'hcthcr some more stringent rules, dealing especially with costs, could l10t be devised. 

Cel'tnin general rules have been framed as to costs upon rehearings in fail' rent CI.\SCS 

subject to any special order which the Court may ma.kein particular cnses,2 These rules 
in fAct determine th~ costs in nearly all the cases heard. They illclude two to which 
our attention has been urawn : the one that when the landlord appeals and the judicial 
rent is increased but t he former rent is not restored, each party abides his own costs, 
th e other that when the tenant apperus and the judicial ,·ent is rcduced each party 
abides his own costs. In both these cases it appf'.ars to us that the successful appellant 
ought to be en ti t led to costs; unless, for spccinl reason, the Court shall think fit to 
rlepriye him of them. 

XV.-V ALUA'l'lON I N FAIR REN'f CASES. 

If the matter were pClfectly open, it appears t.o us that two independent lines of 
evidence nl~ht be pursued by a person inquiring what is th e fail' rent to be fixed for a 
holding. une class of evidence may for shortness be called the popular evidence; 
t he other tbe technical. 

The popu]t\.r evi dence would comprise the prices ohtained by the t enant for a sa.le 
of his interest or bonc(,fide offers which he h<l.d received f0r it, evidence of th e letting 
value or judicial rents of simihu' holdings, evidence of t he Sllms paid for conn.cl'e or 
agistment, evidence of the long and punctunl p1tYlllent of a real rent, or of the IOlltf 

'l.rn:ars of a nommalrellt, and evidence of the prosperity 01' poverty of the pcn.;ons wh~ 
had successively lived off' the produce of th e holdillg. 

The technical evidence would· be that mOl'C familia.r to profer:sional \'ll.lufttoI'S. They 
would inspect the land, ascertain the acrel\.O"es of the several classes of land on the 
farm, and what they would produce or carry ; ~ey would consider the quantity <md value 
of the produce and the cost of production, and t.he shares of the surplus remaining a.fter 
the cost of production divisible between landlord and tenant respecti"el),. 

The popular I::vidence would be affected by all the motives which make men in 
Ireland desirous to occupy land; the technical evidence would a SStullC the desire of 
making 1\ money l)rofit out of the occupat ion of land as the sole illative of SLlch 
occupation . 

The 8th section of the Act of 1881 seems to admit of both lines of evidence wi tb a 
single ('xception. It provided that in fixing the fair I'ent consideration should be given 
not to some but to all the circUlllstances of' the CMe the h olding and the district 
with the single exception (sub.-£ec. 10) that tbe price paid for the tenancy otberwise 
than to t he landlord or his predecessors, was not of itself, apart fi'om other considerations, 
to be taken into account: though conjoined with such considera~ions it still remains 
admissible. 

An early decision of the Judicia! Corumlssioner (MI'. Justice O'HAGAN) excluded from 
evidence on the fixing of fair rent the let ting value or judicial rents of other holdingS' 
V\T e believe that much more attentIOn was pald m the early days of the Land CommissIOn 
to the remaining kinds of popular evidence than has been the case of late years, and we 
are assured by one of the H ead CODlllliRRioners that the Act of 1896 hns made a O"reat 
chang? in the fixin~ of f~ir rent.s by placing an emphasis on t he techn ical evidence

o 
and 

throwlDg the popUlar eVIdence mto the bacl~ground.' Thus of late years fair rent has 
been almost exclusively ascertained by a cou~ideration of the acreuble value of the 
land and the annual value of t he improvements, and little or DO weiO'ht has heen O"iven 
to the other considerations.' It appears that in fixing the second judicial rent. the 

1 FitzGerald, 211 ; O'Brien. 1133. 
~ Chp:rry nnd Wakely, Irish Land Acts, 2nd Ed., p. tiS!). 
'Ca.mpbell's speech, p. 2 . 
.. Lyuc11, 1218 j Comyn, 9780; Wrench, 2671 6, 26725; Tl'ench, 29126, 29128. 
o Doyle, 9981 j FitzGera.ld, 191502. 
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-eddence of wbat was done at the fixing of the first judicial rents has rarely, if ever, 
been considered. We t.hink that what \VI1S done In respect of the then existing 
improvements 3:ud the l'Ate of illterest placed upon their yalue ought always be (.R.ken 
into considel'i.1.tion as far as obtainable j as they are very important items of evidence, 
with reaard to the circuIllstances of the holding- and the case. 

In or~E:l' to express f)ur opinion on the questlOll whether the course of practice is in 
accordance with the mind of the Legislature as ex.pressed in the statutes, we are most 
reluctantly driven to consider the meaning of the words ,I fair rent" as used in those 
statutes: and in order to that end we must consider what were the circumstances 
muter ,,:hich those Acts were passed, and the condition of t.he subj ect matter with 
which t.bey dealt. 

A g J'eat amount of eyidence has been placed before us to account for the prese~t high 
price of tenant-right, nohvithstandinO' the depression in t he IJrices of agricultw'al 
produce (of which more hereafter); and we 8hall proba.bly be not tar wrong if we assume 
that many of the cil'cull1stancell- which now tend to swell the prices paid for tenaut~right 
operated before 1881, to increase the dE-lUand for tenancies, and to put it in the power 
of such landlords as chose su to do to obtain high and even excessive rents. 

These circumstances may briefly be enuIDe.::rated as follows :-

I . The absence of' all other important occupation.s than agriculture in most parts 
of Ireland, and the consequent desire of a man with a fiuuily to obtain a safe and 
steady means of employing the labour of himseW and bis children,1 

II. o:r:he ti:\Ct that bnd is the only popular investment amongst the agricultural 
classes m r reland. 

[JI. The influx of money earned a.broad, sometimes sent home by relatives, 
and sometimes brought home by emi~'ants who have returned with an earnest 
desire to establish themselves in their Old land. 

IV. The ancient love of their conn try habitual with Irishmen. 
V. The desire prevalent amongst tenant farmers to illcrease the size of their 

holdings. 
VI. The need or desire amongst -fishermen, migratory labourers, and small 

shopkeepers, &c., to La.ve a. pied {i, ten'e. 
"II. The strong preierence felt by many Irishmen for working for themselves 

rather than for a. ~.Hl.ster.2 
·VIII. In some cases prices (\1'C wildly paid at n.uctlons; there is evidence that in 

SOUle instances puffers~ locally o:al1ed sweeteners} and the influence of free drink, 
have inflated the prices given.3 

There are thus motives operating on the Irish agricultural population over and above 
the desire to earn uloney protits by working a. farm. Borne of these are motives by which 
a prudent and intelligent man may be influenced, c.g" a prudent man with sons and 
daughters may take n. farlll producina but little or no pecuniary profit, because in the 
working of the fa·rm he onds perllian~nt employment aDd 111!llntenance for his children. 
But when fair rent is fix.ed as at pre~ent by the technical evidence, i.e., by a method 
proceeding by a consideration only of t he reasonable expectation of a money profi t 
from lund, all these motives a.re excluded. 

That it was the intention of the Legislature to exclude from fair rent the opera.tion 
of' all the unreasonable motives is we think not open to debate: was it the intention to 
exclude all reasonnble motives besides the desu'e to make a. money profit by the working 
of the holding 1 

The statute of 1881 provided (with certain exceptions not needful to be considered) 
for the ascer(...'tinment of fair rent in respect of all the agricultural holdings of Ireland. 
As regards the greater pa.rt of these lands, the illqull'Y as to the money profit to be 
deriyed from their occupation might reasona.bly be made, but with regard t o the very 
small holdings of districts in the western and southern parts of Ireland such a question 
could have no meaning. For the occopants of these h oldings, the price of labour, the 
cost of artificial mannres and feeding stu:fl:s

j 
the price of produce in the markets are 

comparatively inllnaterial facts: for they buy little and sell little. Ther do not pay 
wages; they eru'n them. They are essentially cottierS-llot faJ.·mers; and their rents 
are cottier, and not farm rent •. ' Of the 486,865 holdings in Ireland, 369,502 are 
valued for purposes of taxation at less than £20, and 127,098 at los" than £4. In the 

1 Sadlier, 17482 j Barrington, 20779. 
! Earriugton, :W782. 
s MacAfee, 17S6, 
t Bn.iley, 892; Cunningham, 9213; Lynch, 14.28; Mac.A1ee, 2080; O'Kecffe, 2444, 2571 j Kane, -5760 ; 

\Vrench, 20701-2, 26759, 



20 

parish of Gweedore, in Don egal, the avera.ge l'ental of the holdings is stnted at 17s. 9el. 
per ha1ciillg-. " and for that" sa.id Mr. COUlmissioner 'Wrench, If a lIlall has an acre of 
potatoes, half an ncre of onts, and perhaps some tm-nips, and he has got a little rough 
grass Illnd ann possibly some aC(JOlUU1od~ti on l~l1(I-lJlountain l~~d, whe~'e he, can gmze 
a. few sheep, and he has 1\ t urbary for his holdwO'." I n the Ohfden UIllon It a.pp~trs 
that in 1881 the averncre of the haldinO's was tin-ee quar t ers of ~\11 acre of oats and 
an acre and a quar ter ~.f potatoes, whi~t only three occupiers, of land wel'(~ in, fact 
hirers of labour. J Havmg regard t.o th e character of the chmate and t he SOlI we 
conclude that no owner in fee-simple could cult ivate such holdings so as to make 
out of thelll nuy money profit. But in the Congested Districts of Ireland, the Ulell 
fire in some places miO'l'atory labourers who seek work ill En,!!land or ~cotland, or they 
a l'e fisherlne11, 0 1' they burn kelp (now unfortunately a depres.sed industry), whilst in 
11.'l:1I1Y cases the women spin or knit or weave, or nre engaged in the lDsIcing of shirts or 
11 ndercluthi11g. 2 

It seems impossible to suppose that the Legislature could have intended to apply to 
such holdin~ the t est of pecuniary gain; it must have intended to allow i~1 the 
ascer'tl.\.inment of fail' rent for all tbe reasonable motives which opel'R.te on the mmd of 
t,he peas..1.nt of Kerry or Connemara, and so make his small holding an obj ect to him of 
reasonable desire. This intention of the Legislatur e is to be gathered not merely from 
the subject matter in respect of which fail' r ent was to be fixed, but from the express 
words of the Statute which require that in fi xing it the Court shall consider, not some, 
but all 01 the circumstances not only of the holding but of the case and of tile district. 

Again, the matter may be looked at from another point of view. I f we imagine the 
prudent and solvent peasl\nt deal ing face to face with 9. fair-u,inded landowner, the one 
would not hesitate to f,JaYJ nor the other to receive H. rent in respect of the benefi t 
which the tenant wou d derive fl'o[l] t he occupation of the laud owner's J?roperty. 

W e conclude, t herefore, that. in the fi xinO' of fair rent it was the mtentioll of the 
Legislatw'e to include t he consideration of all reasonable llIotivcs besides the desire t o 
make n money proSt by the working of the holdi ng. 

The Act of 1896 does not ~ppear to us to havo been inteuded by the L egisl.ture to 
alter the meaning of' the words cc fail' rent" The Fil'st Section is, no doubt, mainly 
concerned wit h matters which pertain t o the technical line of evidence; and this, 
as we conceive, because the Legislature thought fit to so t ie the Courts down to a 
definite and det.,iled statement of the particulars required as to the holding, as t hat 
each step in the process mjght stand on recol'd for future use and be if necessary the 
subject of review. But the Court is directed to ascertain and record " such other 
matters in relation to the h olding as may have been taken into account in fixing' the 
fair rent thereof, or a.,q may be prescribed/' and under these words we cQucei ve that it 
is the duty of the Court to consider as directed by the Act of 18El "all the 
circumstances of the c<'\se, holding, and district," 

In few, if any cuses which have come betore us (a nd we have examined many pm};;: 
schedules), has any statement been made under paragraEll 8 of the pink schedule 
except one, to be hereafter mentioned in reference to the Ulster custom: and as the 
result of our own examination, anD of a search which we have directed, we £nd that 
the entries under this head are rare, and that they seem never to give anything like 
:\. history ot' the holding or of the case, hut merely to contain sume observa.tions as to 
water. proximity, or situat ion; and we have come to the conclusion that in point of' fact 
fair rents are now as.certained, with r31'e exceptions, by reference only to what we have 
called the technical line of evidence, and that the circumstances of the case and of the 
district do not receive that consideration which the Act of 1881 directs. 

The discussion into wh;ch we have been compelled to enter with regard to the 
practice in the ascertainment of fair rent has led us some way towards an explanation 
for ourselves of the mean ing to be attributed to t he two words" Fair Rent." We 
"epeat that we have tlu·o.!'$hout felt that one of t he most important questions on which wO' 
were required by your .lYlajesty to express our opinion ls, how fu.r the present pract.ice 
ann methods of valuation carry into effect the intention of the Legislature in the 
fixing of fair rent : and. further, that it was impossible for us to answer that question 
-w:ithout explaining to ourselves the meaning which we placed on the words. W e 
should have hailed with the greatest satisfaction a judicial explanation of the 
words H fair rent"; but in default of this we have done ow' best to understand them; and' 
it is right that we should state the conclusion at which we have arrived. 

I n our view, assuming the law to be, as at present decided, that occupation interest is 
not to be taken into account in fixing the fair rent of the holding, the annual sum .referred 
to in paragraph (al of section 1 of the Act of 1896 (which we may call the gross fair-

. 1 Tuke. Lords Rep'l Vol. II., l'p. 261, 262. 
2 Return of Congested Districts Boal'd, iii., 5 Dec., 1894. 
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rent) is the annual sum, at which, nftcr all the c.il'CUUlst:l.nces of t he case, holding. and 
district ha\'e been taken into consideration, the hold ing in the landlord's h~uds 
might reasor,ably be expected ~,o let from ycar to ,year, to a solven t and prudent 
tenant. who desired to (~el' i"e n. benefit. fl'om t he occupation of the tenement , 
and not from its :,:,\1e : .mel t.he fnil' re nt of the holding in paragraph (g) of rhe ::;ame 
sedion (or the net f ,l i l" rent) is t.he 2'l '088 f:..lil' rent less :1. reaso l1nble annuaJ allowance 
in. resp,=c:t of the s lim which wO lild l'el're."el1t t he pl'esent yallle of t.he impl'O\-elllents, 
for which, according t o the Act s, a dednctklll is to be lll ad~ from -the ren t. 

Some c\' iclence hns bee ll g iven \"hieh is interesting, as showing the d ifferent conclusions 
which Ill ighr, be reached by following each line of evidence exclusivel)r, and how the 
two results may be used to check one a nother, l 

In the COlll'S-e of GUt' invef5tigation into the fixing of f ,lit' rent numerous dist i [let points 
hnve emerged fiud deHla.nded consideration, and to t hese we now proceed. They may 
be deal t with under the following heads:-

Occupation Intel'~8t. 
I III pl'o\'ea hil ity. 
Drainage. 
Detel iomtion. 
Valuation ot Impro\'e,nents. 
Improvements mude by Board of "YVorks' Loans. 
Ta.xes. 
Ordnance Map. 
Pink Scbedule. 
Ulster CUBto:n. 

XVr.-OCCl"P.\TiO~ I NTEREST. 

A great discussion has been raised before us as to wbn.t is commonly called an 
occupation interest in t he tenant--i.e., a righ t on the p:.ut of a. sitting tenant to have 
the fn.ir Tellt fix~d at it slmdlcl' SUln than that at which it ,,"ould be rightly fixed in the 
case ot' an incou:ing tenant. It lias been asserted on the part of the landlords that 
such a right has no exi sten~e in law, but that it has been tt·en.ted as exist.ing in fact In' 
the fixing of fail' rent, and that t he rents hM-e been th ereby unduly lowered:2 on the 
contrary, it has been asserted on the Fart of the t enants t hat such a right does 
exist in law, but thai it has not been treated a.s exist ing in fact in the fix ing of ' 
fai r rents, and that the rents have been in consequence insufficiently reuuced.s 

The case of Marke.y 'L'. Ea.rl of Gosford,4 decided by the Land COlllmission, determined 
tlHtt in point of Inw t here is no such thing as the alleged occupa.tion r ight. The decision 
was not concurred in by the Judieial Commissioner, but as the judgment of the body 
appointt!d to determine such questions we accept it, a nd shall make it the foundation 
of' th is part of Ollr report.. It has been so accepted in the Queen's Bench Division.s 
"The phantom of occupa.tion interest," said 1ir. Justice O'Brien, speaking of the case of 
:Mttrkey v. Gosford , was" rejected by this tribunal." 

it :remains to inquire whether t hnt occupation interest which does not exist de iU?'c. 
bas been trea ted in practice as existing and has influenced t he asseSSU1t'nt of ffLirrents. 
The greater humber of Lay Assist..o'tut CODlmissioners and Court Valuers "\\'ho have , 
been bclore us say ti:lnt they have not taken this so~called interest into consideration .. 
nnd that they have made no allowance for it.6 Some of these offi cials on t he ocher haud: 
have stated that they do make a n allownnce for this r eputed int erest.7 

The practice of making the nllowance is not new, for we find that Mr. William H enry 
Gray, fI. highly respected valuer, appointed in J anuary. 1882, allowed about 15 per cent. 
for it as a deduction; and Mr. Barnes, a YRlueI' of high reputation and large experience 
from the year 1882 to tl}e prescnt day , spoke before us with great emphasis of the 
prevalence throughout hi3 experience of the practice of fixing the fair rent at a lower 
figure thnn a prudellt inccming tenant would be r eady to give.s 

1 Shll.w, 19990. 
~ Campbell's Speech, pp. 16, Ii. 
!I Rodkin's Speech, liP, 62- 64. 
"' Quarterly Irish Land Rep., part vi., p. 10·t 
~ I n the Queen (Gosfo rd) 1:. Irish Land Commission, 29th November, 1897. 
6 Bailey, 481; O'Rrien, 9!9; Lyncb, 1317, 1416; Maca.fee, 1629, 2018; Y'Kenrie, 2328 ; O'Keefe 

2567; Adams, 3121; Thompson, 356::! j ::Bell, 4-217 ; Peet, 4541; Butler, 4632 j ::Byers, 4751 j Pringlt!; 
5099; Kane, 5U9, 675·1; Williams 6060, 6082; Robinson, 6264; DayiclsoD, 6884; Waters, 8625; 
Cunningha.m, 9114 ; Roberll:i, 9411; Doyle, 29026. . 

'Kane, 5750; Bayley, 9538, 9551; Headech, 9621; e omyn, 9741,9787; NolaD, 16456. 
s Gray, 1970 j Lords Rep., Vol. IV., p. 16 ; Barnes, 27451. 
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I n the opinion of :Ml'. Justice Bewley, n. number of the Assistant CommisslomTs had 
acted on the so-called principle ot 11la.1~~ng the allownnce~ from the cCHI.mlencement 
of the operations under the Act at 1881, ~nd eVidence was ){Iven befOl:e 
:111'. 1I.lol'ler's Committee which corrobol'ated t.his view. l In some mmds the h,~l)lt 
is iIlveterate. It might hn.ve been supposed that t he Act of l Sfl6 and ~he p} '~k 
schedule would ~ither have s llppressed the practice or cOlllpcIled a confeRslOll of It, 
but it has fa iled in both alternatives with some officinls, and the practice of allowing for 
it without clealing \\fith it by way of sRecinc reduction , has received the approval of l.\h. 
Justice B!;!wley, in Markey 1'. Earl of liosfol'd ('Hbi S'l.t]>1'(£), though not of the ~hr~e other 
COlllllli:'Osioners who Sitt wi th him. Thattheexif:te nccof theuoctrineofall occupat.\on lntCl'Cst 
should hft,\'~ some influenc.e on the assessment of ti1.ir rent, IS almost in~vi ti\.ble!!; ancl in 
some cases we have been able to follow it. One valuator said t h,lt if tho tenant had not 
t he occupation int erest h e would value the re!l t nt 10 per cent. more . .!: A llotl~ er " .. ·itncss 
(an Assista.nt COll~~lissio~er) assessed it nt (i~l., Is.: or h . lieZ. p~r acrc, aC.COl"dlOg to 1.11e 
leno-th of tIlne dUl"lllgwhlch thc tenant Ot' l llS f!l.ul.lly had been 111 occnpatlOll.4 1n ?ther 
cas~s we luwe found it impos."iible to t l'<l.ce the influerice of thi~ belief. Two Legal 
Assistan t GOllllnissiol!Cl'S" told us that they hud each worked for sometime with .two 
Lay AssistantCollllll issioners. of whom one held, and the other repudiated the doctrine; 
and that they believed that the one who repudiateo. the dQctrinc valued lower than the 
one who h eld it; and evidence to the like effect was given by no very expp.rienced Land 
Valuer". In Markey 1:. E arl of Gosf.n-d ('uui S1tfYra), the J udici~l Commissioner affirmed. 
the doctrine in question, whil:st the three other COllllllissil)])crs who sat with him denied 
it;; but ~lll the Commissioners assesstd the fair rent ill that a.nd sever a.l other cases, in 
which the point was raised, at precisely the same figures . 'WIH\tever obscurity rnay 
hang around the ex.tent to which the doctrine or sentiment influences valuations, the 
decision of the Court on the point oug-ht to be made known to aU the Sub-Commis­
sions, an,i to be loyal ly followed hy tilem. 

,"Vith these conclusions i\S regards the so·called occnpation interest, we should have 
beeu content to lea."\'e the su~j ect, had not the contention that this int~rest has g ref.Ltly 
affected the fix'ing of fi.Lir l'ent.~ been. ably supported before us by severn.1 m-gUfuellts cf 
.a general chara.cter, a nd dealing with UHttters of great interest to the lltudlord~ and 
tenants of Irela.nd. The elucidation of these argument') has opened the door to n.large 
nUmhl.'l· of :subsidiar'y qucstions, and has occupied agrea.t part of the evidence before us. 

'Th~se arguru entFii and evidence nre too ilJ.lportflnt to be pi:1.ssed over in si lt.!nc~ . 
I n the fi rst pla.ce it; has been arO"ued that ill many cases in the fi rstsettlemcnt off~1.i rrents 

t hey \vere fixed so Jow as to let\.d to the conclusion that some impropeI' deduct ion 'wos 
made, and that that deduction Cim be 'attributed to nothing but the ~o- called OCCllPI\.tioll 
interest.s TILis .1rguruen t is well illustrated by the examination. of MI'. Crosbie and his 
agent, Mr. Trench (sec their evidence,and ~spcc ially questions 18 ilG-7). 

It is itn po~lSible frOHI the evidence beforc us, and would have bseul Ulpossible fro111 f~ll' 
wider evidence, to review the whole of the first fixing of fai r rents; though we arc, f<'ll· 
reasons h erE't\.fter sta.ted, inclined to conclude tha.t the abatement thP.ll made Wlt.') not. on the 
whole l\xr.essive; and in the vague way il l which this first settlement was cilrried through 
jn its em·ly years it is a.llIlo~t impossible to trA.ce the influence of pn.rticular motives 01" 
arguments on the minds of tha valners. There is, however, renSOll, as we have alrettdy 
shown, to believe tha.t t his notion of au occupation interest existed in the minds of 
I")ODle of the early valuers, and did, in fl:l.ct , influence them, and it is very possibJe 
that some Cilses in which the r educ~ions then made appear startling mny be in part. 
.. !lttributa.ble t o this d~)ctrinc. ' 

Ca~es of sales of t fmant -right in which thirty years', fortYlears', fifty years', and 
-e ighty-fow' and a.·half yea.rs' purchase of the reJl ~ have been pai have come before 1.1SIl

• 

A holding of 100 ncres, all the improvements on which were the landlord's, in respect 
of which the old rent was .£150, and a judicial ren t of £ 80 was fixed in lSS~ , sold in 
1896 for .£740." These facts are perhaps partly to be accounted for by a deduction 
fi'om the rent by reason of a.n occupation interest. 11 • . 

I n the next, place it has been contended that a comparison of the first a nd second f"ir 
rents £x ed sh ows a reduction on the second rents greatly jn excess of the fAll in t he 

1 J\h. Justice Be\dey, in Morley's Rep., 10218, 10240. 
~ Nola.n, 16406. 
3 Murrn.y, 11 655. 
40 H&uiech, 9621-gG3S. 
~ Ba.iley, 744 i K a.ne, 5752. 
o Barnes, 27630 . 
.. Wrench , 26945. 
Ii Vandeleur. 16619; Trench, 18;16.-7; W6Stropp, 24.03(.. 
~ Adaws, 3096; Eyre, 4050. 

10 P ayne, 19700. 
n ~ wan l 16526; Vandeleur, 113620. 
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prices of agricultul'aJ produce, and th;:lt thi$ fact can he att ri buted to nothing but an 
dement receutly introduced into the ascertainment of filII' l'en t.s, viz., an allo\':I.1 11Ce ma.de 
for the occupatron interest, l TIle a\'era.~e n~duction ill j udicial r ents between 1SS1- 8g 
and ]891>- 7, up to the 1st March, !f:i97 , was in the arg'umellt ~tated to be ~S'5 ; 
whereas the fan of prices of agricul tul'a! produce uf all kind~ within the S;llHe period 
was, ill like manuel', stated to haye been from 9 to 15 pel' cent. only. 

This [Il'«(llIllL'nt is inconsisten t with the pl'C'dou:5 nl'g'uIIhmt <md the filets on which 
that \\'as La:5cd: the Ollt correctly treat3 th~ III/lion lIt~ ('(!('.llpation in tel'€:;ojt as uld, :1nd 
att;1(:hiw>' to the iirst scUlelllPnt. nf f; .. ir r ent::;, <,uH f the otl ll~r tl'cat;-.; it as a nO\'eltr WhiCh 

~ . 
\\,.1::; tirst dis"j()sed in l SD-!, tluring th e c,·idc!'!.ce uerore ~1r .. \Iurl ey's COlu lll itee. 

Eut tb cn~ are othc:l' and llOt le . ..,s :::'..!rioas difficuh,ies in r,hc way of the success of this 
nrgulUent, In tlH) fir~t pIneo the fa ll in the pl'ices ilf agl'icultu rall)l'uduce, as shown by the 
l'C!tlll'll of the !.and COlumission (date(l 20th SepteiHber, 1 8!~ 7) ( ~ee Appendix:. A, "Su. ~) is 
';el'Y difj~l't'nt 1'rom that suggested. in th~ argument. It ranges fl'olU :32'2 on flax and 32 
on wheat tv nothing all h u..\' . In such illlllol'tant matters ns oats it shows a fall of 
~o·t; pel' Cf'nt., Oil rork 31'1, and on po ta t oes ~s·-!, 1\11'. Barnes: who was ull;1cquainted 
·with thi~ re turll , esti ma.ted the "faU in !.h~ pl'·jces of !l!.'OUlWC between 18S1-2 <"l.ud lS a5-G 
:H, Itl··~ per CUlt.:! It 18 t)byiollS that th c~e fall s in prices win d ifferently :J.fi:e<.:t the different 
holdings in the country; :lud wlu.'re ....... s ill 50.ne 'yc~\r$ has been i.he cas!:, low prices 
hay!:' c0·ex i st~d with slwrt:. crop;;;, tbe l'e;sult is "cry serion::.<. 

In the second p!ace it is to be observed t hat fl. fall in the price of a,rrricultural 
produce of any gi\·cn percentage rna.y obviouf:ly justify the rl~duction of t he fr. i~'? rent by a 
g r eater pel'cent:lge.:S Jt may be worth wllile to iltll:,;tl';\te t he point, thou,!:!;h it is op.e 
of great simplicity, Let it be assumed that th~ gross annual produce of a piece of 
l,md is (sav) worth £100 

that the cost:. of production was . 40 

the:-e will be left for distribution bet.ween landlord and t euant £LiO 

Tf of this one· third be attributed to the h ndlord he 
will ba\"e 

and t he tenant two-th irds, or 

Or divided into hnlves­
the landlord will hase 
and the tenant 

.£~o o·\,. od, 
40 u 0 

£60 0 0 

.£:30 
;)u 

£GO 0 0 

If now we suppose the vu.lue of tb.e gross produce to ftlll :zo 
pel' ce.nt., we shall haye 

<lnd if the CUST, of pl'lIduc tioll remain constant nt 

'Ve f:ihull hase left fur distribution only 

If this be tlivided in thirds the landlord will take 
and t he tenant 

Or if divided into halves­
the landlord will take 
the tenant . 

,. 

£ 13 Gs. Sd. 
~6 13 4 
- - --

£.10 0 0 
----

.£20 Os. Od . 
20 0 0 

£40 0 0 

£80 
4(1 

£.10 

In cach case the landlord's share is reduced hy 33l per cent. Conversely a rise in 
the price of prod uce might justify a similar r ise in the rent payable. 

I Ctl.mpbelJ. p. 20, 
2 Ba.rnes, 28tU5, 
s Btliley. 5Ul j :liacAfet!, 18201. 
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As l'eO'a.rds the cost of productio1l: though th ere is some difference of opinion, that 
di fferen;e is not wide. and on the whole our conclusion i~ that in comparing 
the years 1881·2 and 1896.7, the cost of productiou may be treated as a constant in 
deali na with heland as <1. whole. l But it must be bOl'ne in mind that the costs of 
pl'odu<7tion and t he yield of diffe rent crops affect ,'m-inus districts differently; and there 
is evidence that in SOlUe cases t he fall in the cost of production has to some exte.nt 
countervailed the fall in the price of produce. The effect of the fi.lll in pr ices ~:tn 
on ly b(: rightly considered ill combination with the two other items of cost of productIOn 
and amount of yield. 

Agl'dn, it is to be obsen'ed that the fnir rents fix ed in the :renI's ] 881 -2 were fixed 
with refel'ence to t he existing- prices, without anticipation of a further fi-lH ill vnlues.2 

At Belfast, 011 the 6th November, 18%, Ml', J ustiee Bewley, sitting with Ml', 
Commissioner FitzO'erftld and. Mr. Commissioner Wrench, said that the Assistant Com­
missioners, when ti~ing' r-::uts in the two ()I' three earlier years of the Land Commis­
s ion, d id not fix the rents solely upon the prices or cOllditioll ~ then prevailing; 
but on the contrary took into considerntion t he lengthened period of agricultural 
prosperity existing up to 1879, and the probability that the existing depression 
was of a. more or less temporary cha.racter. Consequently he added-" a comparison 
between the prices existing at the date of' such rents being fixed and the present 
Fl'ices would be insufficient to account in lIlt\.uy (;1.1.Ses f ill' thc difference between 
the l'ents t hen fixed and ",hOlt might now be considered £Lir rents."S 

It is, however , pl'obable t.hat the \"iews entertained by thu V I.Lluers at the timc 
r eferred to differed frol11 OllO nnother ; and the witnesses before us have given different 
accounts of t heir stntes of mind. 

These considerations preclude llS from att..whing much weiRht. to the comparison of 
frst and second term fnil' rents as proving the a.llowance for oc~upation interest. 

It has further been arguer! t.hat a comparison of the fa.ir rents rE'cently fix.ed 
with the pricE'S obtained fur tenant-r;glJt in like manner show:s an excessive reduc. 
tion of the rents which can 1)111y be aCOouilted for in the &'l.mc W/l.y. 

But here, too, d iflicult ies ex ist in the way of the Sl1cce~s of the argument. It i ... 
'n ot easy to tell t he exact rel a.t.ion between the l'ellt und the value of tenant-l·ight. 
l\{ore t ha n rifty years ngo the Devon Comn1ission4 found that i l':1 various pll.rts 
of U ls te l' sumlj eqUid to ten, twelve, and 6ftectl yem's' PUTch/tHe upon the rent were 
commonly giveu, even where tho r~ut WIiS fully equal to the "alue. 

Defore 188 1, not in Ulster only, nut ill all parts of ireland the sale of tenant right 
was a very common prnctice/' though there was neither law nor usage to prevent the 
lil,lldlord frlJm raising the rent or evicting t.he purchaser. So, again, bet.ween the Acts 
of I S70 and 1881, wheu the tenant, though be had a right to compensation for 
eviction, had 110 fixity of tenure-tenaut~riglit sold for high sums. Accord ing to 
some evidence before u~ the prices before 1881 were rather higher than now. According 
to othel' evidence they have heen on the incrE.ase; but, howevel' , this lllay be, it is 
cer tain that they were a valuable property before tI.e Ad ot 18S1, and at the old 
-rents ... 

While i t has l::een proved that in lllany parts of Ireland the prices obtained for 
tenant-right .hu,"e for several years past, been high, our attention has, on the other 
hand, been ill'awn to the fltct that dUl'ina the samp. period a lal'l>"e number of eviction n ~ 

notices have been served on I rish agricultural tenants: itappears that in the yellr 1888, 
12,38 7 of such notices were sen·-cd. and in the yeFLr 1896 only 4,306 : of the tena,nts so 

·.sf'rved there were a.ct.unlly evicted in J 888, 1,199; r.nd jn 189G1 GG5. But as. regards 
the others we have no information to show what were the ult.illlate results of the 
proceedings ta.ken ngainst them,7 

The jnte-renee sought to be drawn from these fal.!ts, is that in such cases the r ent s 
payable by t h e tenauts were so hig h as to have rendered 1.:he tenant-right valu eless, 
It was urged that inasmuch ns the service of an eviction notice under Section 7 of the 
Land Act of 1887 has (in dcfnult of redemption by payment witljin six months of all routs 

J Bailey, 519; Lynch, 1629; .l\facAfee, ] 741, 2258; O'Keefe, 2403; Adams, 30!8, 3092 j A!'Kenzie. 3268 j 
Bell, 4.201 i Byel'R, 4783; NewUlan. 15815 j Vnud~leur, 16090; ' Vllite. 16714- . 

11 Bailey, 515 j Lynch, 127!; Ma.cAlee, 1861; Bell, 4250 j Byers, 4786; Bice, 5449 j Doyle, 99i 4; 
BUl'rington, 20700. 

;a lruh Law ~l'ililf!S , 19th Noyemuer, 1896. 
A Rep. of De\'on Com., p. 14. 
b Rep. of Bessbol'ough Com., p. 3, par. 9, 
~ 'Vaters, 8667 j Michelli, 103G9. 
1 Kilbride, 23i70, Appendix AI No.9- Return of e~ictions. 



and costs due), the eff'ect of depl'iy iug lhe tenant of all hi s l'ip-hts as fl. " present tenant" ; 
the lllere fact of the tenant submitti ng' to this dC' pl'ivation shows tha t at the exi:.:;ting 
rent he had no saleable int erest in h id holdi ng. B ut the ex istence of nil agrarian 
ngitation against the p'lyment of re1lts, the sn-ca])ed P lan of Campaign, accounts for 
Hlany of these eviction proceedillgs in the earl ier years; aGel thl~ evidence laid Leforo 
us is not suffi cIent to justify us in expressing' a ny opinion on t he eauso of t he cyictiullS 
in the later ye<l.l"s. 

In the next plaec it is to be observed that the influences and moti,'es which 
(as we have already tiaid) 'v~rc in force before the passing of the Act of 1881, and 
which enabled such landlonls as chost.: ~o to elo to ohtain exct$si,-e rents fer thei r land 
have heen intensified , thoug h diverted, by the passing of that Act : for i t has ~iven to tlle 
hish fCll'Ul tl l' that fh:ity of tenurt'!' wh ich was lung t.he object of his desire, and by 
checking' sub-letti llg has increased the number of per:-3011S who competed for the purchase 
of sma ll holdings. 1 FurtiJerrnore the effect of the ..Act of I SS ! het S been to divert the 
whole influence of all th e unreasonable dC::Ii re fo r Ja.nd, t he land greed 01' Jand bur:ger, 
01' ht.ncl madn ess as it is sometimes called, from opem ting upon t he reut and dri\'ing it 
u p, and has t.u r ned this influence u pon the tenant's interest, and enabled the exist ing' 
tenant, if so llI inded, ~ubject to the landlord's righr, of pre-elllpt ion, to get the bene li t of 
those \'ory infl uences froUi ",hidl t he l.llldlord is ex.cl uded. 

It is in our opinion hy thc cfllubilled operatintl of the!;c in fl uences that some of the 
most r emarkable of the phenom ena of Trish agl'iculturnl life are to be explaiued. 
Agr icultural produce Ims ~unk in ,-aluc in IrelalJd and G re!1.t Britain. In England 
lllan \' faruis fire unlet anu are th rown back on the hands of the landlords; and land 
t o a "lal1lentnble extent has fnl len out of cultivation. But, in [reJand , it appears, with 
the rarest exceptions, to be trutl that no tenaut-fan ner hLls yoluntarily d etermined his 
tenancy,! even though cOll <:>isting of la.nd wi thout build ings Or improvements. and that 
the value of the interests of te1l811U:, especially (If slllull holdings, has been on the 
whole maint ained_ 

Another reason which renders t he comparison of tenant .right and fnir r ents diffioult 
is t he facO that in the ."Ie of such rights there are included (where they exist) 
buildings and otber illlprm-emcnts which belong t o the tel1.lnt, and until the nl.lue of 
these is dedur.ted we have no me!\sur~ of the sum paid for the banefit r esult ing from the 
lowness Gf the rent. Though t here is n considerable body 0f evidence before u s in 
which t ile value of' the improvements i3 shown with more Qt. Ie::..,:; of certni n ty, this 
m()st important informatiun is often lacking in t he evidence wilh regard to) the prices 
of tenant-right. ] n ::; Ofue cases t h e prices paiu on the sale of ten3.1!t·r ight include 
other items of property, ~uch as t illages and uue:xhausted lll all l1reS,~ 

One further observation must be made_ The pm'chase of a tenallt':') inte rt::st i3 not the 
ptlrCbllSe of a. property lit a fixed rent, but at a relit capable of change, in nccorclcmce ill 
part at least with the trend of ~lgricl!ltural prir'es. The price given is, therefore, not 
a concJ usivo evidence of the value of a bold ing at its then p reStlllC nmt. U llder existinO' 
circulllstances, with the gr eat fall in agr icultural priccs, and t he rapid npproaeh of th~ 
l)eriod of revision, the purchasers of snch ill t p.rests have often been the purchasers of 
the not ill-founded expectation and hope ur n fur ther reduction.<5 

F or these reasons the argument froru a compRl'ison of' r entE' and the prices of 
t enant· r igh t has failed to produce i ll our minds the conclmsion to wbich it was 
directed. 

The question of th~ justice or injustice ,,-ith which fni r rents have been fixed has 
been forced au our attent ion by r enson of the nl"~umellts to which we h ave referred: 
Ilnd it ics perhaps right t hnt we should not part with it without a few more 
.observations. 1hT e ha ve sDid that it was urged upon us on "the one side that 
t he fa,il' r ents fixed w~re FO low as to compel the conclusion thn.t the mach inery 
worked unjustly toward. the landlords, and nn the other hand t hat they were fixed 
so hlgh ns to prove that It worked u njustly towards t he tenants_ W e believe 
as already stat ed) that in the early years of the Land Commission rents ' ''era fix ed 
higher than they would have heen if the Commission had been endowed whh the 
gilt of prophecy: but the fncts that tenant-right generally continues 10 fetch high 

1 Waters, S69! . 
~]'l'Mnster, 12236-122-10 j Bell, H329-H340 j Pinkerton, '14614-. 
J Lynch, 7749-7764- ; LoWTS, 11068-11075; Ingraw, 138"1.2-13879 ; 1\[a1111, 15326-1 5333; Webbel' 18995. 
<4 l !uiley, 581 j O'Brien, g5j ; ~fo.cAf.:>e, I aSl j nochfor t, 16083. ' 
b Kane, OS2 i ; Mvntgomcl'Y, 189; 1. 
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pi-ices: that no land is derelict~ that Fm'merf; generally prosper) that. the ba.nk ~leposits of 
] e96 are hi ohcr than .~\"el': and the l "ll:l'Cfi~e of the yolutHe of fal'llllng stock 111 I rclamP 
forbid t he ~otioll of a wide-spread injUfstice towards the ten ~1.nts in the Hxing of filii" 
r enle;, 

On t.he other hnnd~ case.c; hayc been pr0duced before us in which j t. is difficult to 
reconci le Uw YNY high prices paid for tCl1::1l1t.right where tlll:! tenant bad no 
improvements, ,nth the notio1l that the r[l i1" r en t was rtdequate; these ('a~es are 
sutiicient tn 11];1l;:e it plnin that indiviclllal cuses of mis(,HlTitlg'o have OCCUIT.:d, Hud to con­
£rm us jn the opinion that ill sorneinstances all occupa.tion interest Lns been allowed for. 
For the reasons aIt-cady given, we find it impos:;ible to form any cC:! rtain judgment 
as to the tlxtent to which this allowClut:e has been mado ; but. 80 far for th as it hn,'i> 
ultilllntdy acted in lowering t ho amount fixed for fair reut, it h<18 ob\'iuu:s ly worked 
an injustice towards th e landlords. \re recogni~e that rents in !relatal hn.ve been 
<:rreaUy reduced; but it is nOlol'iotl8 that Ctwse:; of a. gener.).l cllftrt1.cte1' have opel'atp.cl 
to depress the rentals of all part.:=.; of t he CTnitecl Ki ngdom; and to unravel t hc dis­
tinct operation of i.hese several causes, flnd t lll1::; to isolate the effect of au ullowance 
tor occupation interest, passes our abil ity. 'Vo thu;, t0el ourselves unable to concludu 
that the machillery of the Land Statutes h~s been unifol·nll.y worked with injustice 
towards landlords, The recent Report of the Hoya.I Commission on "\!!,Ticu ltl1l'c shows 
that in the pel'iod since 188 1 a great fp..ll has takt:ln place in Gl'eat. Britain in rent~':i, 
and in the value of llgricultura.1 property. They report th::"~t over a c:otlsideraLle !?~l.rt. 
of Great Brituin that rent which i:3 a payment for the ol'igina,l powers of the la.ud "has 
cutirely vanished; since the owners a1'C' not l'eceiying t11 e ordinul'Y illtel'e:;t UpOll 
the S UlllS whieh it wouid cost to erect building:;;, fenccsl etc. , as good as those now 
exi;;ting.'·:'! 

' Ve are convinced, as we have already shown, that the settlement of f3;1' rents has 
been effeded in an ullsll.tisfactory nUl.lluel·- with diversity of opinion and practice,. 
some times w'ith carelessness, and sometimes with that bias towfl.rds one side or the 
other which exists in many honest llliuds: but we are al;;o cOllyinceil tha.t the 
admini:;tl'ntion of justice ha.s not been poisoned by rtny syst.ematic cndcfl,your on the 
part of the Commissioners or of the Assistant C.:nllmis8ion~rs to benefit either side 3.t 
the expense of the other, 

XVI T. -IuPIW\"E.\DILITY. 

One subject which affects a few cases in the fixing of fail! rents is commonly spoken 
of as iIllprovea.bility. The question may be illu'5trtl.ted o.s follows,s Suppose that n. 
piece of bog land is at the ti~e . of lct~in~ worth only 5s. rio year for occ~tpat ion, in 
Its then state, Supp ose that It IS rp.chmned by the tenftllt, at a cost ot £3 an 'lCl'e~ 
for 'which an annual n.llowanee of 3s. is made to the tellant. Suppose that in its 
reclaimed condition it is worth l Os. an acre; how is the llls, to be di\ided be tween 
landlord and tenant 1 Five sbillings are plainly to go to tbe landlord, and 3s. equaJJy 
plainly to t.he tenant; but how are the remaining- 2s, a yea.r to go ~ 8omE. COlumis­
sioners give them wholly to the tenant, some wholly to the landlord, and some divide 
them in equal sha.res between landlord and ter,ant,~ 

The cost of reclamation is usually so large-som~times reaching, according to the 
e\' ide!lc~ bp.fore us, as much li.S .£20 an at:re&-ns to reduce the question to one of but 
rare practical importance. \Ve are informed that at a recent sitting of the Land 
COlllmission at Belfast t his point was mentioned, and was adjourned for argument in 
Dublin ; bnt that it bas not yet been argued or decided . In tbis state of f"cts, und 
n lore espeeiaUy ns the point is one affecting t he right., of the litig-alli:. pal'ties, we 
abstain from expressing any opinion upon it, beyond the obvious remArk that whatever 
be the decision ultimately reached, it ought to be made kUOWli to, and 10ynl1y followed 
by, all the Sub· Commissions. 

1 See Ta.ble, .A.pJl€n:lix G, No. 20, 
2 Final Report of H er :Ma.jesty'~ ComOl issioners Oll Agriculturol Depression, p. 28. 
8 ?lI'Dermott, 265940. , 
'M·Afee. 1710 j :Cell, 423J; Peet, 4~46; Robinson, G076; Roberts, 9456. 
{o Bailey, 844, 865; M'Afee, 2040; O'Keefe, 2l'l82, 3477 ; M'Kem:ie, 3336; Thompson, 3572, 3G96 j Bullen, 

4S35; Pringle, 5719 ; K ane, 576(3; Morris, 6536; Da,,-idson, 6800; R ober t-'1, 9420; Bayley, 95~3, 
9075 j H eadecll, 9655 j Doyle, 909 1. 



XV I H.-DR.US .ICE. 

One of the rnust important claims for illlprO\~emcnt3 is in respect of drai!lngo2!. It:is 
obvious that it is less cas·; to ascertain t he amount· and charncter of d rainage done 
thall it is to a:':H~eTt.:l.i n the -size ?n6. nature of building::;; and considentble di .3~att"factio ll 
exists on both !'-iciC's III respect of the~c cin in.1s; it being a l1eged on the part of the 
tenants that undue ~trictncss is requi red in the proof of' the work delle : and on the 
part of t he landlords t htl t drains are d:1.iHl,~d and nllowt:!(l thl' beyond wbat t he fi.\ct3 
j ustify.1 TherA is SOlli e confl ict of eyidence a~ to t he (:x t~nt to which drains are 
inspected and the cnre with which they are investigated . On the whole, we bcIie\-e 
t.hat t he Lay .-\ ssisti\.Jlt COUlUli:=;;sio ners and CUUl' e. Valuers try to do their best in this 
respect so fill' as i:s possihle \Vi !,hout incurr ing t he deh"'ty consoqucnt on opolling t he land, 
but that t hey luwe fi'eque Lltl~' alleged W<.lllt of time t\l:! u r C<.l:WLl t ill' an illlperfec r. 
investiga.t.ion. In our OpiLl ion it should he t he p ractice of the:;;c offi cials, ii'om tim!~ to 
time, to d irect that before their insp~ction 'i uch opening's should he made in t he araills 
.as may be neeessal'Y to t est t.heir existence <l,nd condition and that they should do so 
:in every case ill which the lanJlord makes a request t.o thnt effect. T he liabilit y t o 
iuYeslig-ation by 0.r>el~in¥. would, we think. prove i\ use ful chec.k on any tendenC\~ to 
c:(aggerate the cl .... I111 . :' The Inspectors under the Board of Agncultllre III England :lrc 
ill.3t ructed to make two openings in each field , or not leas t han two upenings in every 
five acres. 3 

XIX.-DE1'Et~IORA 1'10:-:. 

Anot her subject that emerges for consideration in the settlement of fair ren t:,; is t he 
.deterioration of t he bnd by reason of the negligent or improper husba.ndry of the 
t enant. The evidence Jends llS to c(mclncle t hat there j ~ n. prevalent notiou among:3t 
tbe ttmants that it is for t h eir interest tlmt, wh en t he land is inspected by the 
Assistant OorJJmissioncrs or the Court. VaIner) it should not be in high condition, t\,nd 
that in conseq uence t hey frequently abstain from tr~;tt i n.z th~ lanel as weB as they would 
otherwise huxe dO[ie, and sometimes a.llow the b nrl seriou::ily to deteriorate wi.th a view 
of obtaining a lower relit, ~ 

This notion of the tenants is not, in onr opinion, entirely without foundation : in the 
rare cases of excesshoely high cultin\tion the r~nt hu!') prubably in some cases not been 
.sufficiently reduced, and in the COlllllloncr cnses of deterioration we believe tha.t 
the rent is frequently fixed t oo low, :lnd th e landlord t hereby injurecl.5 " In 
pl'actice/' said Mr. Doyle, .: I think a deteriorated farm i!'; fixed Ht a. lower rent than a 
ti.\nn in good cond ition. . . . 0 • I th ink t hat t.he cfiect upon the Valuers of 
·deterioration is to reduce the yaluation."u An instructive instan ce of the iutluence of 
,det erioration on the fixing of fail' rent was broug ht before us by Captain O'Calla-gban­
W esb'oPP : a. farIll ' l°a.c; divided into two par ts betw~en two brothel's; the parts wel'e 
of equal size, aod of uniform quality; one brother looked after the land well ; the 
other greatly oetcriOl'fl.ted his holniug i on the same day nnd' frow the ~alUe Su b­
CODlmission, the indus trious man got a reduction ill hi:;; rent of 7~ pel' cent., and t he 
la.zy ma.n gob a l'erluct ion of 17 ~ per cent.7 

The 9th Section .of the A.ct of I SS l enables- the Court to refuse t o accede to an 
application to fix fuir routs ·where there bas been unreasonable conduct by landlol'll. 
or tenant. 

It f\ppears to have been h eld by t he Land Commission many years ago that deLerior-" 
ation is not a ground for refusing to entertain the tenants' claim to hElovu a rent fixed, 
and of ·late years it a'ppears never tu have been ~lClmitted as a bar to the tenants' 

1 Lo\\T,Y, 1092G ; ' Vhit.e, IG825; FitzGerold, l~ G 2i ; ~rolltg<lmcry , 19850; CoorBr, ~05S1 j Barnes, 
2823::. 

":! O'Keefe, 24 i6 ; White, 1G825 j .Montgomery, 18950; F itzgerald, 19425 ; Barrington, ~OjJ3 . 
.:I ·Wrench,26971. 
"Tumer; 2!J:!:l5 j S. F rench, 1!)l24; St. George, 27805, 
6.,PI'ingle, 50.i G i. Morrill, 6503, 650r j LO'NIT, 10957; NewllllLl~. 15800.; Rochfort, 16067, 160i 8; 

Bowen, 17809 j Saya.ge French, 1912!; .Bmwn, 19271, 19325 j FitzGerald, 19438; Gu.i.ry, 20085 ; 
Barrington, 20757 ; ' VestroPPl 23830 j Barnes, 2j822; Trench, 20121;, Kane, 29522. 
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claim to have fI, rent fi xed. l I n our opinion it is of great impol':'n.ncc to t he Stl~te <lS 
well no; to the partie!"; inunedintel,Y concerned that deterioration should be checked. 
" Every man," sitid one witnes.'l. with ,,-hat we bope is some cxa.gg-eratio ll, I< if) farmi ng 
down h is land. and deteriol'ating as /';l)3 {. as h~ can 00: and there is a most marked 
difference in th e country between those who ha.vc bougbt t.heir land :1.nd those who 
are tenants.";: We are, therefore, of opinion that an express authority ought to be 
<riven to the Court in cases of deteriorution to postpone the h e~1.ring of th e ap pl ication 
till the land has been ag':l.in br ought into good condition. Tn on f:> case of grogs fLnd 
wilful deterioration n l ell,l' lled County Court Jmlge postponed t he hellring for fout' 
yeal's.3 This we are will ing to accept as u. useful precedent. 

XX.-- V ALUATlO);' OF I:\IP ROVElI E:\TS. 

There 3re two circulllstances affecfing the valuation (I f imprO'elll el1t.<:> which appear 
to us from the evidence to ha,"e been overlooked and which oug-ht to be considered. 

An equipped farm in Ireland usually consists of the land belonging to the bndlol'd, 
and of t ile buildi ngs aod other iIllprovernents belonging to the tenant ; and when, by 
r ea<;QU of the fall in a~l' icultural prices, the valu e oC n.gr icultul'lll Pl'OpP.rty ~:!U ffers 
depression, that depressIOn ought to be appor tioned between the two properties which 
go to make up the agricultural unit, the rarlll. In point of fact it appears that th~ 
practice has been to throw the whole elfet.;t of thc depression on the land l and thus to 
place the owner of the improvements in the posi tion of u. pl'eferell t idl daima.nt on 
the produr.e of the joint property.' 

It is quite true that according to the present pink schedulc5 t he Hddition in respect 
of buildings in paragraph 5 is deducted in paragraph 7; bllt this applies to build­
ings only and not to other improvements. Furthermore, the pink schedule is, by the 
First Section of the Act of 1896, lUade a record il..dmissible in evidence, and it is 
plain tha.t this record, if giving an erroneons re la.tive value of the improvements, mny 
prej udice one or othe r of the parties if tru.c value sh ould come to be fix E'd. 

I n like manner it appe;:l.rs that the habit has been to add for proximity and to 
deduct fOl' inconvenienco of access or other disadvantages to or from the land only 
and not to or from the imprQ\~ements; a nd yd it is evident that 1hestl influences l'lffect 
the value of the farm n.s nn agricultural unit, and Umt they should be appo:rtioned 
b etween the two properties constituting toe unit. 

XXL-IMl,ltoVE:\lESTS )JAD E DY BOARD a}' \AT ORKS L O.\;./5. 

Some questions have been raised before us in relation to drainage works done wholly 
or par t ially by landlords by means ofloar. s from the Boa..-d of Works. 

Such loans are made in one or other of two ways-£.e. , either when ,\ general draino.g-e 
scheme has beel~ fram~d, and the lands in question are supposed to be benefited by it, 
or when the dramage IS confined to the particular estate.1S 

I n t he case of a drainag-e scheme affectillg land subj ect to a. tenancy .. the Bonrd of 
W orks ascertain two distmct sums, (i) the amount of the r entchargc which is to be 
borne by Lhe lundIOl·d, and by which the amount due f"om him to the Board of W urks 
is to be repaid with interest, 3,11(1 (ii) the amount of the increased Vt\] ue due to the 
drainage, wh ich is added t\) the ex.isting rent of t he h olding , and is payable by th(: 
tenant to the landlord so long as the tenancy cOlltinues, in addition to the fair rent. 7 
The annuity pUYfible by the landlord and the increased rent payable by the tenant are 
thus totally distinct sums. 

1 Ree\'es, 299,3 Lords Hcp. p. 3:!; FitzGemlcI. 19954, e& 8eg. j Howe, 10303. 
2 Hussey, 22712. 
8 O'Connor :Moni~ 6503 . 
• Pringle, !i145 to 5157; Kane, 5795-6, 5800; Morris, 6546 ; Bassett, 705-4; \Vaters, 8632: 

Cunningbam, 9157, 9166, 9172 j Rice, 5464, MyS that the cost of build:ing bas gone up, a.nd tlw.t thh~ 
should be a. set oft'. 

(; See Appendix. B, No. 4. 
6W reneh 26789 et seq. _ 
: Ea.rl of EnuiskilleD t .. R eilly, 82 Law Reports, Il"eln.nd. 372. 



\Vhel'o the f'Lir nmt comes to be fixed upon la.nd af{~l' a. uraillllgc scheme 
has bee n completed, the Land Commission consider tIle \\'ork as done tlt tht:: landlord's 
expense, antI deal with it by reference to the impl'oyed .... a lue wllich it has created in 
the holding, but without regard to what annuity the Lmdlol'd i:-:l payin~, or whn:t i~creased 
rent may have been fixed nn the ttuant. I n like u) n nI1(:l' the L;!nd C Omtl ll:-3SlO1l deal 
with drainag~ confined to th t:: p. st.ate \\-hi ch has been done Ly a Ia. ndlol'd by lll~ans of' 
a(h-/~nce:-: from the Board of' \ VOl'];;:s ; if tht:: drainage be nn impro\-ement to the land, 
the land lord !rets the bene tit or i t accol'd incrlv, and the tenus (IU ".-hieb he is bound to 

~, 0 ~ 

repay the 10al1 are regarded as irnmateri .. \!. 
It is prohn,ble that ill ill/lily cases the ~lnnuiti es payabl~ by t he landlord exceed t ho 

inel'easo of the rental, by reason of tho work done; but1his circunlshmce doe:; not nfl'ect 
the rights of thc 11m.ties, and the case really does not differ from thnt ofi mpl'o\-ements 
effected by a. land ol'd out of lUo lley in his pocket or money bOl'rowed from his banker. 

Th e htndl,wds suggest' t hat the rent should fir . .;t be fixed independently of the drairJllge,l 
and th en the ill0reased rcnt attributable to t he drainage ,",orks sho uld he added; but 
in the case of C:abbett v. J['Cal'thy/ the practice of th..; Land Commission was upheld 
in cases in which the j udicia! rent does not fall so low as the intreascd rent fix ed by 
the Bo;n'd of '~Tol'ks ; and the ql1(;~tion was left open in other case8 which must, yery 
rarek, if e \'er, occur. So fal' (\S it. ('roes t his cl\se confirllls us in the conclusion tlH\t 

" ~ the pn\ct i c~ of the Land Commission ill these cases is com·istcnt wi th justice. 

XXII.-T."". 

Tbe pink s~hetlul e S contains n direction t.hat the rate pel' llnnmll put Up:'J1l the land 
hy 'VllY of gross filiI' -rent js "to be est iLUated <.in the- basis of the tcuallt paying all t he 
county cess and bei ng' allowed the statutory proportion ot th~ pOOl'l.-ate."" 

The refel'ence to the statuto!'y J)l'oportion of the pOOl' rate 15 l ~xplalllL>d hy t.hc fact 
that ilS a gelleral rule the tenant who has paid n. poor rate is t:ntitled to deduct 
from bis rent, nne-balf of the S Ulll which he has paid for poor's rnte in respect of each 
pound 0 1' lesser sum of' the rent which. he paY~t or when the valuatioll is below ])i5 

rent, ollc-halfufthe whole sum wh ich he hUG paid (l nnd '.-:! Vic., c. 5G, s, 74,12 a.nd 13 
Vic., c. 1 O-!, s. 11). 

But under the Stat ute G and 7 Vic., c. !)~ , 8e-::. 1, where the whole of the ratc:l.ble 
property occupied by one person in a llllion is not of greater ,aIue th:l.ll £4, and 
when the occupier ho1ds under a t enancy or le::lse made subsequent to the 2-lth 
August, 1843 , the imlllediate lesso}' is rated and not the occupier. 

Vvhen this happens in the case of a huld ing on wh ich a fair rent is being fixed, i t 
lS the j)l"3.ctice of many 0 1' all of the Sub·Commissions to add to the rent payablo 
t o the i\lldlord a moiety of the poor rate t he whole of which tll!:: landlord hns paid ~ 
and thus, as i t. is submitted, to satisfy the tl.ssumptiol1 f.m which the rent is directed 
to be estimat,ed . .5 

I t has, how eyer, been contended before us with much urgency that this course of 
pract.ice is incorrect; aud that it dcpriyes the tenant of a. holding not exceeding £-1 in 
yearly ... alue of a statutory exemption from bearing any share of the pOOl' rate. 

This cuntention we consider to be erroneous. The Statute with l'egard to the' 
pa.yment of the poor rate by the immediate lessor has nothing to do with tht' settle­
ment of fiLiI' rent: and. the addition of half the poor rate to thl~ rent is necessary to 
adjust the facts of these C3St!S to the basis on which the settl~lUent of fail' rent is directeu 
to proceed. If this were not done the landlord would bc paying the whole of the poor 
rate directly, and another half hy deduction frOID his rent. 

:x.xn L-ORDHXCE MAPS 

We le.rn from the evidence before us that the Ordnance maps are c0nstantly ts<ken by 
the Lay As3istaut Commissioners and Court Valuers, as evidence of the condition of the 
holdin~s, as regards fences, nature of' occupancy, and other mn.ttel'S ap}!eal'icg' on the 
face at the map, although according to the genernl law of the country It f\,ppears that 

I Peter Fitzgerald, 19552; 'Wrench, 26920. 
~ SO L. R. I., 720. 
S See .AppelldLx B, No.4. 
(O'Kee13:'e, 2533 i 1tl'Kenzie, 3267 ; Thompson, 3545 ' Bell 4207,. 4434; P eet, 4598 j Butler, 4700; 
• ~yel'!l, ii019 j Rice, 550~; Davidson, 7004 j BlIoyley,' 9582: 
" 0 Keeffe, 2535; M'Ken:ue, 3318; Pringle, 5090; Bayley, 9582, 9610. 
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these maps arc by themselves not a:lm;.';'3iblc evidence.l In our opinion it is desirable 
that ill inquiries ullder the L'lnd Acts tbcOit;l maps should, as regards the physical facts 
n.p ~\8aring on them, be made prim.a facie. evidence of the stn,te of things as they stood 
at the date which is borne by the map put in eviJ ence. 

XXIV.-PINK SCHEntLF .. 

I n the ascertaiulllent of fa.il' r ent certain statutory oblirrutions have to be satisfied. 
These arise from the St.h section of the Act of U381 ~\n~l t he 1st section of the Act of 

1890. By the former the Court is required :­
(a.) To heal' tbe parties. 
(b.) To ba\'e regal'd to the in terest of the landlord and tenant respectively. 
(c.) To consider all the circUlllst..'l.nCes of the case, holding, and dilitrict. 

By the Act of 1896 t.he Court is required to ascertain ana record , in the form of a 
schedule, a large number of particulars; am! it is provid ed thfl.t no deduction shaH be 
wade, except such deductions as shall be specified and accounted for in the schedule. 

During many years of the operation!) of the Land Commission there was no document· 
ary record of the manner in which the fair rent was arrived at. About the YCllr 1888 
a. schedule came into use, which has been gradually made lllore mid more full. 

A form of tbe pink schedule now in use will be tound ill Appendix B.~ 
This schedule, it , ... ·iIl be observed, is framed Oil the footin,~ of valuing t he land 

separately from the buildings, and of' valuing it in the first plal;e without reference to 
its actual posit ion and circumstances, sHch as facility or difficul ty of' access. A difference 
of opinion may well prevail as to whether this is the best method of valuation; but it 
appears to be the one which was followed by Sir hichn.l'd Griffith, and is most famil ial' to 
the surveyors and land valuers of lrelaud.3 We should hesi tate t.o interfere with the 
usual practice of the country on any theoretical views either of ourselves or ofwitnesse~. 

We recognize the value of this schedule as 0. record of tho operation gOlle through 
in the fixing of the f<l.il' rent on any given occasion, and as of t,!reat value if and when 
that operation shall come to be repeated. III that point of view, it i!S evident thnt 
the lUOre full and detailed it can be reasonablv made, the more useful it will be; 
.and, for that end, we are of opinion that. the following suggestions shouto. be considered :-

First, we are of opinion that wherever it is published, the Ordnance survey, au 
the scale of 25 inches to a mile, and the book of:reference should be supplied to 
the Sub.Commissions, together with the 6·inch map which is now in use: and 
thut both llU1Pr. should form part of the record. The smnller map is, no doubt, 
the more useful on the field, but the larger map and Look of l'efereuct;! would 
be of great \Talue in the office, and would often enablp- the Assistant Oommis· 
s ioner or Valuer to check his qunntities by those of the Ordnance Surveyor} 
In cases of great complexity, especially in the congested districts, even the 
25·inch lllap is scarcely large enough to show satisfactorily the minute n.nd 
intermingled holdings. 

S econdly. SOUle ambiguity is thought to exist bet\veen the inquiry in para­
graph 3 as to the assumption with regard to rates on which the fair rent 
is fixed, and the margina.l direction in paragl'aph 5 as the b~\s is to be 
taken.1i W e think that this ambiguity should be removed. 

Thirdly, in par'lg'l'aph 5, there should, in order tlJ negative the tendency 
to allow for an ol!cupation interest, be a direction to st.'\te the annual value 
on the assumpt ion that the holding is in the landlord'. hands. 

Fourthly, to prevent the possibility of grouping several items together (of 
which SOlDe complaint has been made, but in our opinion without much 
ground), it would be well that the direccions, cOllta.ined in paragraph 5, 
should direct the specification of the several items to be separate. 

Fifthly, the 8th paragraph should be recast so as to call the attention of the 
Court to the duty of weighing evp.ry relevant cirClllll!:ltallee of the case, the 
holding, and the district. 

1 BuLle1', 4624 i Williams, 6048; Robinson, 6252. 
:2 See Appendix B, No, 4 . 
.a Pinkerton, 145]3; Barrington, '20723- 20741 j Nolan, 25956 j Kincaid, 27063-27072. 
'Pet:: ~, 4517 ; Williams, 6101. 
~ ShM\--, 20016 j Guiry, 20<199 j Barrington,. 20720. 
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Sixt.1dy. the particulars of the impl'ovenwnts allowed sh ould be cYcn more 
fuDy stated than at present .1 Thus in t ht: case of drainage the schcdulo 
shuuld show by reference to the map, properly coloured, t.he field s 01' pll.r~~ 
of fields in which the clnt ins a re allowed for. In the case of fences, If 
particular fenc;cs Ul'a \~aJued: these should be indica.ted in t he lmge Ordnance 
map when av ailable, or if not in some. othel" manner: if the feu(;es are vall:.ed 
at 1"10 much an acre this should be so 8t:1ted . 

Seyent.b1.r, when an tUlllual sum is alluwed ngn.inst the gross fllil' rent in 
respect of impruvements, it ttppears to be generally so allowed by way of 
interest on the cnpi tai expendi~urc and fi)1' lUaintenance; but son:.etim€s by 
way of interest and {~ ) l' repayment of a capital SUIll laid out on u. te~porary 
or terminable improvement. The intentiun with which the allowance IS made 
should be spccified in n}spect of the annual sums so nllowecl, so as to show 
whether t.be charge is to be pel'mallellt or to terminate o.t a definite time. 

Eighthly, in cascs of reclt't.rnation by the cutting away of bog, it should be 
stated whether thc turf cut away was takell by the tellnnt, and whether any 
and whitt payments or allowances have been made by, 01' tn, the lnudlord for 
the sume, and in the case of cut-a,vuy bog, wit.hin what period after tt.e 
commencement of the reclamation crops were raised from the land, and 
whether the l'eclnmation has been eHeete(} ~lt a c~\pital cost 01' by ordinary 
cuI ti vatian. 

XXV.-U LSTEU. CUSTOlL 

There appears to be an impression tlmt in some way the CIsler Custom does not· 
receive proper consideration at the bands ot the Land Climmission.~ 

In ll umel'OUR cases in the eOU!'se of t he pl'e~ent and lnst year arising in Ulster, a 
note has been appended to the pink schedule, to tho €ft'ect thnt·' this holding is subject. 
to the Ulster Tenant-right Custom, but no special deduction has been llIade in fixing 
the fair rent on account thereof. "3 

Complaint has been made that this note 11ll.S been added without evidence and without 
specify ing the particular usa,g-e applicable to the estate.4 13ut the evidence cOllvinces us 
that the Dote has not as a rule been ndde{i ullles~ in C:.\f>es where it was either Ildmitted 
or assumed by all the pal'ties that the CU!oltOlU d id apply; enu, except certain Ctl.ses which 
we did not investigate as they were under uppeal, no cnse has been brought before us in 
,,,hieh it has been shown that the note was erroneous, m' in which it wa~ shown that any 
usage f'x isted which required special attention, or made any difference iu the ascertain­
ment of fuil' rent.;; As the lJink schedul tl forms t\ record in future proceedings, wo­
thiuk that it would be convenient in case any note be added that it should state 
the custom as explicitly as possible; und if landlords a.ppearing before Sub-Commissions 
were to make au admission in preCi l'H~ te rms, the Sub-CoDlmission would be obliged 
either to nct ou this admission: or if it were challenged by the tenant, to io,estigate 
the precise character of the usage affecting the estate in question. 

The note thus placeu on the pink schedule has given the parties interested an oppor­
tunity of raising the question, whether a special deduction ought or ought not to have 
been made on account of the CGstOID. Thus this note came up for consideration ill the 
case of Markey v. Earl of Gosford,G and the Land COlllmission, though differing as to 
'wbether there be or be not ill Inw an interest which may be called au occupation 
interest, seem to have been unanimous in holding that in this respect there is no 
difference between a. holding subject to the Ulster Custom, and one not so suhject 
since the passing of the Act of 1881. 'Vhether the custom did or did not give 
any special presumption as to improvements was not then decided, but the point 
seems to ha.e been left open, except so far as it O1ny be covered by the judgment of 
~Ir. Justice Bewley, in M'Glynn t·. the Duke of Abercorn.; 

Whatever matters may yet remain in contro.ersy about the Ulster Custom1 seem to 
us to be matters of right which the appointed t ribunals will deal with, and not to 
require fiUY observations from us as they are not Ulatters of practice or proc.edure, or' 
methods of valuation. 

) FitzGerald, 142; BaUer, 497; Lynch, 1316; :Ma.cAfee, 1703. 
~ Shillington, 15220-l5240. 
~ 111 'Kenzie, 3346, 3358, 3421, SolS!; Eyre, 4033, 4129; Williams, 6065 ; Robinson, 6302 ; Davidson, 6903". 
4 Ca.mpbell's Speech, p. 7. 
Et Fitzgerald, 152; Billp.y. 599 ; Ho\,e, 102j!. 
'Quarterly I rish Law Rep., part vi., p. l O!. 
:- Greer's Irish Land Cl\ses, 539-555. 
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XXVt. - A SrGGESTED ALTEUr- ATIYE PnCCEDlnn.:. 

Before par ting ,yi th the subject of fail' relIt., we desire to state OHr OpilJioll. that ill 
the great l1wjority of Cl1ses the ql~esti~n !s not one of J a~v. ?~t s.olely of valuatIOn: a:nd 
that the proportion of legal ques tIOns IS hkely to go on d lllllnlshlllg, as each successl'~.e 
time of TIxiuO' fa ir rents comes round. This considera.tion seems to show that tHe 
legal element at present occupies too large a space in the macbinery, and .that ns ),C}\TS 

go 'on, it will do so more and more : it indicates the desil'ability of eni\ctlllg }\ method 
of settlinrr the fnil' l'ent without the necess; ty of a heal'ing in Court. . 

More fully to express onr opinion un this point, we vent ure to submIt t hat the 
following outline of a plan should be cnrefully considered. 1 

L d the proceedings begin, as at preSe!lt, by an orig inating notice. . Let two 
lay Assi8tant Commissionel's be then sent to inspeet the holding, WlthJ)OWer 
to listen t o statements not on oath , a.nd also to consult their legal coa jutor, 
and with n. further power, when so requested by hot h sides, t o take pa.rt and 
assist ill the fr iendly settlement of the fair rent between landlord and tewl.I1 t. 
In the e\'ent of rt. differenc.c of opinion between the two Assistant Commi::;·· 
sioners, or in the event of a demand to that effect being made by either pHrty, 
I f-\ t a OOUlt Valuer in;:;pect t he land, and let the Assi.stant Commissioners or 
the Court Valuer, as the ca:::;e may be, then prepa.re a. pmk schedule and supply 
n. copy to each of the parties. Let each party have the lil}crty within a fi xed 
period after the receipt of the pink ~chedu lc to require a hearing in Court; 
amI in that case let the matter proceed as at present, except that no ii'esh 
inspection be made, unlet::; by direction of t he legal Assistant Commissioner 
for speciall'eason shewn, and subject to an express power in the Oourt to visit 
with cost!:> the p,wty demandioO' a hearing, unless the legal Assistallt Com­
missioner holds that there wa; some real and important question whieh 
rendered the hearing in Court reasonably necessary. 

I fno requisition for a hearing be served, let the pi nk schedule prf::pnred by the 
two As:::istant Commissioners, or bv the Court Valuer, as the case may be, act 
as a condit.innnl order, which sholI become absolute, unless within a limited 
time cause be shown agaiost it by either party on any ground ou which an 
award C11. II be set aside. 

If cause be shown the matter should be sent for hea.ring to the Sub-Commission, 
with the usual rig ht of demanding 0. rehearing, and all its incidents. 

Bv SOUle such plan as this, we believe that it great part of the cases offair rent 
would be disposed of at less cost than at present. 

XXVII.-TRCE VALUE. 

We now come Lo the second head of Ollr inquiry, which relates to the true value of 
tenancies when purchased by landlords under the r ight of pre.emption given by the 1st 
section of the Act of 1881. 

317 cases only have arisen under this provision during the sixteen years of the 
currency of the legislation, and great uncertainty appears to prevail in the minds of the 
Judges of the Civil Bill Courts and the Assistant Commissioners and Court V nluers as 

· to the t rue method of ascerta.!ning this value.2 

I ncollvel1iel..lces have also been found to arise in carrying the transaction into effect. 
· These circumsta.nces may account in part, though pi"obably in small part only, for the 
comparatively few cases which have occurred. W e have 110 reason to suppose that 
t here has been, on the part of I rish landlords, any general or wide-spread desire to 
,buyout their tenants' interests in their holdings3 j but the fact that the fifteen years 
from 18S1, during which any land so purchased and re-Iet was subject to a right on 

-the part of t he new tenant to require a fair rent to be fixed, has expirE:d, may in the 
· future exercise an influeuce in increasing the desire of landlords to purchase holdings.' 

The questions of f<l it rent and true value have been approached in a very different 
\~-ay by the Oourts. ] n the case of fair rent it has been, as we h ave shown, almost 
entirely determined by whRt we ~ay~ called the teclluical line of"evidence", but in the 

I Kane, 5691; Adams, 3161; Peet, 4611; Ly nch (a uitferent plan), 7700; WOoters, 8783; Orr, 
.10736-10739; Barrington, 20617; Wrench, 26711-26713. 

'2 Bailey, 609; O'Brien, 1032; Lynch, 1395, 1431, 1507 ; MacAfee, 2092 j O'Keeffe, ~G15; Vvnters, 8637, 
8763 i Babi.u~ton, · 8945; Bayley, 9559; B eadecb, 9677; Doyle, 9993. 

3Byers, -1.814; Lowry, 1089i j Shaw, 2004-2 ; Hussey, 22727; Wrench, 27020 . 
. , See Land Law (I reland) A ct., ~ 881, see 20, Sub·Sec.3 . 
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case of true vnlue. the evidence received and principally relied on has been that 
which we haYE' described as the popular line of e" idence, such as the e,·idence of 
auctioneers and similar witnesses, with regard to the prices obtained by com· 
petition for tenaucie,,-; in the district, and this bas been moderated with a view to 
exdude extreme ana unreasonable prices. I I nformatio n uf t his descl·ipcion is obtained 
by the Court Vah,; ers by means of cOllYersatioDS, and not from strict €,idence. and 
influences th0ir rep(lrt. In our judf>'Ulent there often ex ists a disparity in the a SS€3Srncnt 
ot'1\ iilir rent, nnd the true yulue. e 

A case which illu~trates t his disparity of result bebYce ll. fair ren t and true yalne is 
the followi ng :-

A holding of7l acres i!1 thp, County Cork had heen held at a rent of .£77. In 1890 
this holding ('ame before a Sub-Commission ,,,ho found , in the form of p ink schedule 
then in use, that there were no impro"ernents allowed to tenant (l l" to landlord, and that 
the bui ldi llgS, ,vhich were the landlord's, consisted of an old thatched house of no value, 
and th ey asse~sed the fail' rf!nt at .£47 l Os. The bnellord and tenant both ap;)ealed. 
aud tho:; Court V[~lue l' I'\.greed wi ~h t he Sub-Commission, excapt that he reported tha.t 
the old tbntched hl)u~e was of the Y<ll ue of lOs. a year, and on the rehearincr in J ul)' 

• 0 ' 

1892, the rent was reduced to £40. 
I n January, 1895, on the tenant hadng gh;en notice to sell his interest, the landlord 

required the t rue va lue to he ltscertaiued, Rad the Sub-Conunis!>ion fixed the true 
value at £~80; aguin, bot h pal'tie3 a ppealed, a nd two Court. Valuers inspected the 
property; they reported that. the buildings were assumed to be the tenan t's, and that 
they consisted of th e followi ng items: (i.) II t hatched cottage clwell i ng-hou::~e , 
somewhat out of repair; (ii.) an (lId slated cow·house in bad repair; ( ii i. ) a lllore 
modern one in fair order : Hnd (iv.) a small detached tha.tched cotuge, sublet. They 
further found that the judicial rent appeared very moderate, and that taking all the 
circumstances into consideration, thf!y were of opinion that the true value should be 
fix ed at £480. The landlord c"ried the lllatter no further, but consented to pay the 
SUlll. 2 

We have heard one of t hese two Court Valuers,3 and find that the sUlll1'enllv arrived 
at by him was £ 460, but that he rejected , as of no importance, the .£20 differe nce. and 
reported in f~wour of the identical !=!um under rehearing; and further, that no buildings 
had been erected within a few years before his inspection. 

W e find a curious discrepnncy in these proceedings : n.s against the rent the one 
building only is taken into account, and t his is said to be the landlord's; as agu.iust the 
purchase money five buildings fire enumerated, and t hey are said to be the tenant's. 
\"' hen fixing t he rent , £40 is held to be enough; when asse~sing the true value, the 
moderation of this sum appears as an ingredient to swell the price to £480.'" 
This case well illustrates tue intimate relation which exist s between fair rent and 
true value, and shows Ilow nn error in fixing t he former tend~ to produce another 
error in the sarne direction in the la.tter ; and thus t o do a double wrong. If, for a 
moment, we suppose that the £40 was an inadequate ~e nt, the landlord suffered fi rst, 
in tha.t he received t oo Jit t.le rent during the t enancy,; and, secondly , in that he 
had to pay t oo much on his purchase : in like Illanner, If' a fair rent be fix ed too high, 
and the tenant bas to sell to his landlord, he will pny too much during the 
tenancy and receive too little a.t its end. 

In a second ca.se of true value, a sum of 20 per cent. was charged against the landlord 
for proximity by the Sub-Commission, and a sum of 25 p t'r cent. by the Laud Com­
mission, on rehearing, ,yilereas, in the fixing' of fail' rent on several holdings Oil the same 
estate, and somewhat neurer to Belfast, no sum w~s allowed for proximity to that city. 
These proper ties were visited by the expert members of our UommissionJ and they 
could discover no reason for the Jifferent treatment of these adjoining farms,S 
8uch explanations as could be offered in respect of t his ')&8e by two of the Assistant 
Lay Commissioners concerned were heard by us, but without satisfying us of the justice 
()f the proceeding. >l 

In the matter of true value we have the good for tune t o have decisions of the Land 
Commission and of the Court of Appeal which throw light upon its true character.1 

1 FitzGerald, 232 ; Butlel', 4651; Byel"~, 4837; qunningh::un, 9186; CQmyn,9761j H eadech, 9678; 
Doyle, 9995, 1002:>, 10035. 

2 Michelli, 1 63~8; Lynch, 22247, 
3 Lynch, 22219-22~70, 
~ Ko.ne, 5823. 
~ Howe, 10185. 
II Byers, 23481-23592 ; O'Calh'ghan, 23593-23626 . 
.. See Curneen v. TOUCllho.m [lti96] 2 Irish R ep., 36, and 556. 
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FrlJin these cases we believe thnt We lll!ly conclude thnt thero Rre hyo elements to 
be consielert?d in the ascertainment of true value- ·viz., 

(i.) The value of the improvements on the holding wh en these arc t he property of 
the tenunt . 

(iL ) A l'easonable compensation for the disturbance of the tenant in consequcnce of 
the notice of pre-emption. 

II It is truly sniel that the landlord has not disturbed th i.:s tcnallt" said Lord 
Justice Fitzo'ibbon, in Om-necn v. Tottenhmn. "But he claims to get his h olding 
a.ll the saDl e~ on the same terllls as if he bad disturhed him, and if ,; t he t.cnan cy ' 
continues for the purpose of being transfen ed to t.he landlord, it, '''"QuId be a 
contradiction in terms to say that the landlord may claim for nothing t.he vel'Y 
same t hing which the tenant could sell for n. large sum , and wbich the landlord could 
not otherwise acquire without puying compensation tor disturbance. In substance, 
the compensation for disturbance is j ust 0$ much included in the tcno,nt':.; interest 
as is the compensation for improvements. )' 1 The price which it may rensGllably bo 
expected might be obtnined for the holdillg from <1. solvent and prudent pur~ha8cr 
who desired , after pay ing his rent: to derive a benefit ti"OlU the occupation of 
the t enement and not fro m its sale, will, we appreh end, be the measure of the 
compensation for impl'o'7e lDents and disturbance. In estimating t his sum it is 
evident that account must be t..··tl{Cn of the condition of things <1.8 regards fail' r ent at 
two points of t ime- viz. , the last settlement of fair rent, and the date of the notice for 
pre-emption , for it is evident that if fair rent bad bt!en fixed under the influence of 
agricultural depression, and if the true ,'alue came to be fixed at a t ime of infl.\ted agri­
cultural prices, there might be a clifferen(:e between the fair rents at the two da tes, 
which would exist for the residue of t he statutory term of fifteen years, and might be 
of considerabl e value, and that to this the t enant would be enti tled. The converse 
would, of course, be equnHy true in the event of a continued fall of agricultural 
prices. 

At present it is optional with the Sub-Commission whether they do 01' do n ot 
embody in a. document the process by which they fix the true value, ~\Ild the nssump­
t ions on which t hey proceed.2 There was a case before us where the true value had been 
£xed by a Sub,Comu.issioll. There ,vas no document which showed whether the im~ 
provements hnd been t reated as belonging to the landlord or to the teull.nt, a.nd thero 
was admittedly no means of ascertaining tbis simple but important fact short of an 
applicc'"ltion for a reh eari ng.s In our opinion this })rnctice should be altered and t he 
Gourts sh ould be requi red to ascertain and record the several steps nnd fi gures involved 
in their assessment of t rue '-"nlue in a way sirnilftT to that in the cnse of fail' r ent,. 
and this record should be accessible to t he pa.rties interested. 

There is often delay in the cases of pre-emption (which is in part. at least unavoidable) 
- first, in the ascertainment of the true value, and secondly, In the completion of the 
t ransaction. The landlord isJ from the date of the service of his notice at pre-emption, 
bound t o comv1ete the matter, and yet the tenant continues in occupation. '.I'he la.ndlord 
is thus prejudic~cl in two ways at least. For, first he can only recover cOlllJ..lensation 
for the occupatIon of the land b), the tenant afier the notice of pre-emption by an inde -

I)endent nction in the courts for use and occupation; and, secondly, the tenant havinO" 
ittle or no interest in the laud often allows it to deteriorat e or lie waste, W e al'~ 

of opinion that these inconveniences 'tend to prevent landlords availing themselves of 
the power of pre-emption given by the Statute and .:>ught to be removed ;' and that the 
court should be empowered to make a set off against the purchase-money of a sum 
equal t o the rent from the t ime of the notice of pre-emption, and also t.o apportion cesses 
and other outgoings, and generally to adjust the account betwep.n landlord and t enant ; 
and further that liberty should be given to the tenant to give up the occupation 
to the landlord pending the proceedings and so to stop his liability for rent: and 
on the other hand that power should be given to the landlord to take possession on 
payment into court of the SUll1 fixed as the true value in the first court, or by an order 
of the court on payment into court of what it may consider a reasonable sum. 

1 Curneen v. Tottenham [1896], 2 I. R. at p. S61. 
2 Franks, 27054 . 
• Franks, 27055. 
" FitzGerald, 230. 
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XXVlII.- PuUCH.ISE 

. '~Ne I}?\\' approach the third s~bj ect on which your l\1aje.sty ~1aS required us t o report, 
VIZ. :-Ibe pror.cdul'e and practice and t he methods of Yi1]uatlOl1 followed by t he Land 
Commission alld the Land Judge's Court in carrying out the provision::; of the Land 
Purcbase Acts. 

These Land P urchase Acts, extending from the ~-\ct of 1881 to the Act of 189G 
inclusi \'e, cOT)sLitute a vel'," complicat.ed system of legiiSlntion, the object of which 
is to €ll!lble Irish tenants to buyout their landl ords by lllca.ns of advance.<; prO\-ided by 
the Tl'eilSlll'Y, fol' whom t he Laud Commi!:sioll act as agents in t he traDsaction. IncI­
dentally to the calTying out uf this ohject means are providccL for clearing the holdin&s 
sold from all superior int.erests, including head-rents, r entcharO'es, and Crown I'eve~'­
sion;.;, and also for distributing among the Vendor and his incumbrancer;; the purcbases 
mon~y so soon as the holdin.[,rs shall have been ·vested in the tenants. 

The est;1.tes in respe.ct of \vhich the Lrtud COIUIll.ission can make such ad vance;; are: 
("I.) Estates sold by the landlord to his tenants by agreement. This forms by far 

the most numerous class of sales. 
(::! .) Estateii purchased by the Land Commission in the Court of the Land Judge, 

for resale tv the tenants. 
(3.) Estate, sold in the Court of tbe Land Judge (sti ll popu larly called the 

Landed Estates Court) direct to the temmts. 

There seems to be a consensus of opinion in Ireland/ in which we COllcur, that 
beneficial results Im,ve followed froUl the sales already effected, and that it is very 
-desirable to encourage landlords and tenn.nts to ::l.Va.1l thelllseives of the benefits of the 
Land Purchase Acts in t.he future lUore genel~ally tha.n they have dOl Ie in the past.2 

DnfortunM,ely the efficiency of the Lund Commission p.s a. body for carl'y iuo- out 
sales with dispatch has diminished inst.ead of' increasing. The staff has been '"'fully 
lIlaintained , but the amount distributed has fallen away. The SUill of £515,~52, paid out 
in the year 1896 is less than in any similar period since the year immediately followinu 
the passing of the Ashbourne Act of l S85, and is less thl\U one-third of the SUIll which 
wa.,> distributed in 1887, viz., £ 1,599,271. 3 

The Purchase Acts from 1885 to 1896 do not disclose any reason why the proc(~edings 
of the Land CODlmission in sales should have become more complex. or more dilatory. 
On the contrary, by removing certain legal difficult ies which formerly impeded the pro· 
gress of ~ales, these Acts have tended to simplify procedure and facilitate the rapid com­
pletion of sales. The conclusion is allllos t irresistible that t ue incl'easing dehys must be, 
in part at least, due to the rules and methods of procedure followed by t he L and Com­
mission. -, I am quite ::;ure," said Mr. Comnllssioner "\Vrench, "that the delays 
in dealing with purchase now stop purchase . . . . . if we CRn only make 
the sales go through quickly and a.void 'red. ta.pe,' purchast: will increase yery lllUCh . '''~ 

L'\.TX. - :METHODS CF V·,\LU,\.TIO:s' . 

As regards the methods of yaluation purs~ed by the Land Commission and the Land 
JudO"e we do not find much to observe OD . The valuations are made by an official 
.sel e~ted for t he purpose fi'om the list of' Lay Assistant. Commissioners who 'iuspects the 
land and reports nis opiuion. The questions which he. is re'luired to answer whether 
!elati ... -e to the selling price of the laud 01' the sum ",luch may be pr:ldently advanced 
upon it are questiolls ii.·ee from the (:omplexitics which hang around the questions of 
Fair Rent :tnd True Value. The form of r eport which the Inspector is r equired to till up 
appears to us to be open to amendment: a copy of this form \vi11 be found in the 
Aopendix.;J The lauO'uacre used £ppears almost to suggest that the property to be valued 
i:; 'the i llt~res t of thtter~nt only; and even if this be not the true construction of the 
doctlment, we are of opinion that it would be improved it it unambiguously drew the 
attentiQu of the ~tlspectol" to the fact thtlt he is r eq.uil'ed to yalue t he conjoint interests 
of landlord a-q.d tenant which will be brought together in the tenant a ll purchase. 
Vve are also of opinion that) in every case, nctic.e should be given to the landlord or 
his agent as well as to his solicitor and to the tenants, of the t.ime of the inspectionY 

1 Nola.n, 1657.3, 16585; L.rnskeY, 25610.i Goddard, 29908 j Slianuell, 29715. 
~ Wrench) 26824-, 26891-26897. 
3 See table in Appendi.""< A, No.3 . 
• Wrench, 26824, 26896. 
[, See ..Appendix B, No.6. 
o Lord Car.tletown, 29477, 29:58i . 



3G 

XX X.-INADEQt"A Cl' OF .A.JWAXCES. 

It is thOU,')'ht by many witne8ses that unl'easonable stri ctness is exercised with regard 
to the n.mo~lIl.ts advanced, and t bnt. IIU,"Y propusals £t)!. loans which ought to have 
been accepted have been r efu sed;l the evid encp. of ~Ir. Commissioner vVl'cnch 
strongly confil'ms this view,:! As the property pledged as security a.re the intel'£'lSLS I)f 
both landlord [lnd tenant (unitf'd ill t,he t e ll ant by his purchase), ;1.11(1 <IS the money 
required is only that representing the lanc.llord'8 intel'cf)t, <' .. Bel itS ~'urt,hennol'e a pal:t ~r 
even the whole of the purchase-money lIIay be retai ned by way nf gmu'l1.utce dCpO!'Ht, It 
would have seemeci probable that there would rarely be allY ditlicuity in advancing the 
whole of the sum required, ' 

But such advances are frequently refused. The Commi!')sioners acting in the 
pl1l'cll.:lse department decline to take into acc()unt the value of the buildings,3 on the 
ground of dim.culties connected with the insurance of them. UOllsiclcl'll.blc att~ntion is 
it.1 S0 paid to the personal condition of the tenant Ilnd the stock on the holdmg, and 
from !:hese circumstances, advances appear to be somctill1t;s l'efused which might have 
been rt'lasonably granted.,a 

. We have eVldence before us of one case in which the landlord had agreed to scl1 to 
his tenants at what has been cie~cribed to us by A. most expel'ienct:!d surveyor as a very 
moderate figure . .5 On an appl ication to the Purchase Dl?lpat·tlllent the Commission f'iJ'st 
reduced the pri ::e of n. . particular holding and then} even when the whole purchase 
money was oftered as a guarantce deposit, refused to advance the money. This is 
not the only case which has come before us where the landlord offered to leave thi! 
whole purchase money on pa rticular holdings as a guarantee deposit and yet the; 
advance has boen refused. 6 In these Cel-ses it is obviou!; that it was illlpo!;sible for the 
Treasury to lose, howevel' deficient may have been the secul'ity of the hl-nd taken by 
itself: III OU!' opinion the practice of the Department has been over strict in the 
matter of security, and applications to the Dcpartment have been thereby discouraged. 

We thiok thnt in every case in which the iandlf)rcl and tenant have ngl'eed upon:l. 
price, and the landlord is 'willino- that the whole alllount shoulcl remain as a gual·fl.nt<~e 
fund. the advance should be ml\~le as a matter of course ; flnd that whero the landlord 
gives a consent to thi8 effect b~fi )l'e the inspection of the In,nci, the advanCl! sh ould be 
marle without t.he expellsc and de by of t he inspection, except So fur as Ulay be 
llccessa,)'y to ascertain that the purchasers aTe the actual occupants of the holdings. 

'Ve are further of opinion that. where the purchase is made within a fixed period, 
suy five yen.TS fi'om the fixing 1)£ a fair rent: and the purchase-money does not ex.ceed, 
say eighteen years' purchase of the fail' rent., thnt price ought to be ncceptFld by the 
Purchase Depart.ment as the sum to be advanced by the State, without inspection, 
except to the extent of ascel'taining that t he pUrChFlSCl'S are t.he actual occupants. 

If any case of fraud, duress. or collusion be brought to the tLttelltion of the Land 
Commission, it should be their duty to stny their hand until it has been investigated 
and disposed of. 

XXXI.- V ESTISG o. Esn1'''. 
Complainh> have been made to us of the unneces!)ary expensc and delay entailed OIJ 

t he parties by the pl'actice. of the Land Co~missiou in \'esting the holdings in tbc 
several tenauts who had agreed to purchase.7 • 

These complaints seem to have been well founded. Up to 1896 the Land Com· 
mission used to insist upon having a separate vesting order prepared and fully printed 
for each separate holding, no matter how small the purchase mOL.ey might be. Vesting 
ol'd€'rs have been produced to us, each one a separate work of the draughtsman and 
printer, each vesting only one single holding, and in none of these cases did the 
pUl'chase~.money exceed £25 ; in some it was less than hali of that amount. W e were 
mformed thut these documents represented a cost of between £1 and £2 each. 

1 Tl'ench, 19170; George Young, 13~S5, 13599; P. Fitzge["ald, 19ti25-19547; Kincaid, 27128-27143 j 

Lord Castletowll, 29077 ; Stanul"ll, 29623-29629; SaucIers, 29934--29937. 
t W rench, 26849. 
J Campbell's Speech, p. 46 j Lynch, 7;86- 7737; Stanucll, 29719. 
'Peter Fitzgerald, 19534; Lord Castletown, 29586. 
:; Kincaid, 28632. 
6 Young, 13588 j Kincaid, 27133-27135; Sanders. 29944. 
7 Geol'ge YOlmg, 13511 i Peter Fitzgerald, 19528 j Fl'ench, 27350-27359; Lo1'd CastietowD, :29,588; 

Wrench, 27006-2iOI 9. 
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The vesting order is not, as was the Landed Estates Court con veyance, the pur. 
chaser's tit!e deed. Since the. passin O' of the ReO"istl'ation ot TitI~ Act., 1 ~9 1, the e\'idence 
of tht! purcbaser's title is a certificat; from the l{ eaistration of Title 'Office, and not the 
vest~ng order. The evidence of th e purchaser'S li~bili tr to pay the annual in~:rtaIUlent5 
of IllS PUl'Chi\.se-money to t he Land COlll lUission is not the \'estin" order, but a cer t ificate 
from the Land COllllUi!:lsion, given in pursuance uf the Public \Vorks Loans Act, 188!,. 
Sec. 7. The document which the Land Commission transm it to the R egistral' of Title, 
and from which he extracts the particulars requisite for entering the holding upon the 
R egister, is not the vesting order. but is a sepilrate memorandum, which st.ltes that 
the holding has been ves ted. The vesting order never leaves the precincts of the Land 
Commission. It is there executed, there fil ed in duplicate, and there buried. 

U odel" these circnmstllnces it :leelllS not unreasonable on the part of the c:ontnwting 
pnrties to ask that the simplest and least expensive procesfl of vesting the holding 
should be adopted. 

By the Act of 1896 (sec. 32) the Laud Commission were empuwered to vest t he 
holding in the tenant by fl iwply stamping- a fiat on the agreement to purchase. Thi~ 
provision for simpli(ying the pl'Ocess of vesting has in no single instance bee.n ayailed 
of by the Land COlllmission. 1 The system of preparing and printing a separate vesting 
order for each holding has. however, been abandoned, and the Land COlllwission now 
make one or~] er vest.ing several holdings by the simple expedient of setting out 
pnrticulars of them in a schedule to the order. Thi>i change seems to us a.n obvious 
improyeruent, and if, especially lli ::iIDall cases, a fiat or a common form of vesting 
order be used, and if the particulars of t he holdi llgs be filled in ill manuscript, and 
printing be not insist ed upon, the complaint in relation to the system of vesting 
the holdings will , i ll our opinion. have been substa.ntially met. 

xxxn .-I NSPECTION B EFORE SALE. 

It is commonly the carse that a landlord coutemplating it salE" enters into a.greements 
with the whole of his tenants on an estate. ",Then these contracts are laid before the I .and 
Commission, it frequelltly occurs t bat in i\ m;,tjol'ity of eases the desired advances are 
sanct ioned in full , but in tbe remainder of the cases tbeyare allowed only n.t a lowel" 
£gul'e, and the landlord finds himself reduced to the alternative of Acceptillg as his 
!ml"ChaSe-llloney for :;ome of the holdings 5UUlS smaller than t he tenants were willing to 
pay, or of selling the greater pnrt of his proper ty and r etain ing tl. few scattered holdings, 
~cllerally uf the least value.:! This subject bas received the attention of the Incorporated 
Law Society of Ireland. who, in their observations laid before us, say as follows; ­
(pal'. 23)--"\\7e think that owners of estates ought to have a right, on payment of a fee 
t o the Laud Commission which would cover actual cash outlay in connection with <"I.n 
inspection , to have thei r c~t8.t€S inspected with a view t o ascertai.ning what :lums t he 
Laud COlllmission would ad vance on the security ot them. "3 This sugge5tion meets with 
our approvnl, but we du not COllcur with t he additional suggestion of the Incorporated 
Law /:)ociety that the Land COlllmission should ascertain whether the tenants would 
buy at tLe figures so found. I n our opinion the landlords a nd t enants should be left 
ab~olutely hee to negociate for themselves. 

x...XXlII.-CnowN REV ERSIONS A~D Q U IT R~NTS. 

Anotber circumstance which r epels applicallts to the Purchase De/)artment i::; the 
requirement of th e 31st .ection of the Act of 1896, that the sale aha 1 be Illade, dis­
charged fl'om all superiol' interests " or any of them." 

Amongst these superior interests are Crown l'eversions and quit rents due to the 
Crown. 

One of the rules of the Land COlUmission for the preparation by vendors of their 
abstracts of title reqnir~s that in certain specified cases an extract from the Patent shall 
be given showing that there is no r~ver.5ion in the Crown, that the la.nds are held in 
fee, and whether they are subject to quit or Crown rents." 

This is a. rule wbich only tbe unwary Solicit or complies with ; for in point of fact 
the Land Cou1ruission never enforce it ; and that because it is needless in 80 large a 
number of cases that it is found safe to d isreaa.rd it fur the Qilit Reut office 
always receives notice of the sale, and in nin~tenths of the cases the search is 

1 Lynch. 7959-7!)89; "\Vrencb, 2G814-26819 j French, 2734e- 27361. 
~ Montgomery, 28923 ; Turner, 29258. 
:l Wrench, 26t:\40-2GSH; Stanuell, 29722. 
4 Howlett, 20296. F 
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unnecessary;l but the presence o~' a formal. l·egull.1.tion of this sort. of ?ou rse leads 
Solicitors who ha.ve not had prevlOu ::; experlenCp. of the, actual practice 1I1to needless 
troubla and expense. Th,e Commissioners of ~ OO?~ ~nd FOl"f'lsts were so good as to 
direct the attendance before us of one of theIr officIals, Mr. Howlett, and to st.ate 
through him , they would be satisfi ed that this misleading ruJe should be omitted, 
provided A,nath.:':l' be inserted to the effect that whenev~l' the QUlt R.ent office certIfy 
within a time to be limited, that a reference to the pa.tent IS necesstl,ry to cleal' up the 
title, the patent shall be searched tor and if found an extract shall be produced.' In 
our opin ion this change should be made, and the n e~dless expendIture now cause(l by the 
rule be saved . 

XXXIV.-RENT A~D INTEltl::sT PENDl~G P URCHASE. 

The legal Rffect of an agreement for &'lle from landlord to tenant having been entered 
into, is to discharcre the tenant from all rent and arrear!;, not up to the gale day 
precedinO' the si~ninO' of the agreement. but up to the date of such signing; thus 
lea.ving a~n interv~ning period. in reference to \vhich either the landlord must forego his 
rent, or the tenant must, prior to the signing of the agreement) pa.y such rent. It ba!; 
beeu pointed out to us that this system causes inconvenience, and acts 1.\.8 a deterrent to 
sales.! The vendor, especially jf he be a trustee, is unwilling to forego the rent; the 
purchaser often finds it \~el'y inconvenient, and l'egards it as a grievance to be called 
upon to pay up the rent at a time unusual to him . 

In our opinion, it would be conduci\·~ to sales to make the agreement operate as 
discharging the pUl'chnsel' from liability up to the preceding gale-day , leaving him 
liable to pay, not rentJ but interest on the purchase money, from such gale.day up to the 
com pJetion of the purchase. 

XXXY.-DISTRl BUTIOK OF PURCI:JASE-MO~F:YS . 

Up to the year 189 6 it was the practice of the I..and CommissioneIs to take charge, each 
in l'otation, of the estates which wel'e brought in for sale. The CommissiollC'r who so 
took charge of the estate presided over its sale at every stage, vested the holdings in 
the tenants, and distributed the purchase-money among the vendor and his incum­
bl'allCers. 4 This system seems to have worked wel1. Undel' it a sum of About .£9,000,000 
of pUTchase·money was distributed, and so far a:; we could ascertain no complaint.c:l; were 
made as to the mode or results of the distribution. 

By the r ules made "fter the passing- of the Act of 1896, this scheme of distribution 
has been altered, and the evidence laId before U R leans towards the conclusion that the 
alteration has not been an improvement, tha.t it has tended to bring about confusion 
a.nd delay, and tha.t it would be better to revert to the old system' In our opinion the 
Commi~sioner who takes charge of the sale of an estate at the beginning of the proceed­
ings should have the control of them to the end, should have the power and the res­
ponsibility not "lone of vesting the holdings but also of distributing the purchase­
lllouey, unless he fiuds some legal difficulty in his way, or unless some person interested 
in them should apply to have the funds deait with ill the High Court. 

XXXVI.-PROCEDUit. IN OHAMBERS. 

It has been pointed out to us that for some time past there has been a growing 
tendency in the Land Commission to assimilate its practice to that prescribed for the 
Landed Estates Court by rulesroade in the year 1859.' 

Tills tendency seems to us unfortunate. Tbe purposes for which these two tribunals 
1\e1'e established and the circumstances under whIch they are respectively called upon 
to act differ materiolly, and. in our opinion, are not such as to rec{Jmmend a. uniformity 
of practice. _ 

In the Landed E states Oourt the institution of proceedings for sale iu no way disturbs 
the relations theretofore existing between the owner and his tenants, and no matter how 
dilatory way be the conduct of the sale the owner suffp-rs little from the delay, because 
in the mea.uwhile he by his Agent or by a .Receiver "'ppointed by the Court continues 
in receipt of his rents. In the Land Commission the case is reversed. The first step 
in the proceedings is the signing of agreements by the landlord to sell, and by the 
t eu.ants to purchaseJ and the statutory effect of these agreements is to sever the 

1 Howl~tt. 20304. 
, Howlett, 20299, 20320 . 
• Turner, 29245-29252 . 
• FranklJ. 27363-27367. 
~ ~Tench, 27363- 27367. 
·French. 27308 ; Stanuell, 29686- 29689. 
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relations of landlord and tenant, and to release the tenants frOllll'entand arrears. I From 
thenceforth pending' t he sale the tena.nt is liable to pll.y only interest on his purchase· 
money, and this interest is frequently at a rate lower Ulan t hat which the landlord has 
t.o pay to his incumhrancel's ; thus every day's clt::lay is a n injury to the landlord and a.n 
inconvenience if nut an injury to the tenant. ~ 

The Landed Estates Court was esta,blished for rorl'ying out sales of estates en blOl: t tl 

outside iuvestors, and as these estates were lal'O'ely occupied by tenantfi a yen ' elaborate 
procedure was devised for securing that in th~ p'i'eptwl\tion of the l'entt"ll fol'~ sale every 
particular of ench tenant's tenure ::ihould be set out; so t hat iLfter the sale he shollid be 
estopped from sett-iug up against the pUl'cba.;;;el' who had bought afo; a stl'anger: claims 
which he the tenant had failed to establish on tbe settlement of tbe rental. Bnt inas­
much as sub-tenAnts had no legal claim against t he purchaser their existence and their 
rights , if any. were alike ignored in the Landed E states Conrt procedtlr~. 

The Land COJllmission has nothing to do with sales to strangers. It has to do with 
the sale of his holding to the occupying tenant t hereof. It has to investigate whe.t·bel' 
01' no there are sub-tenA.nis on t he holding , because the Land Commission will not mu.ke 
an adva.nce m respect of any portion of t ile holding wh ich ig not in the il.ctuc\l occupation 
of the Ula.n who bas signed the agreement t o purchase. A rental prepared with dne 
observance of all the elaborate precautions pre~cl' ibed by the Landed E states Court 
rules may fil.il to give to the Land Commission iufol'llm.t.ion which that t ribunal is bound 
to obtain.' 

Yet we htwe been inf,ll'llled that months are w metimes !:ipcnt i ll ulUtua.1 l'equisitions 
'betwetlll the Landed EsLltes COUl't and the Land Commission in relation t·o the al tem­
tioD and re-settlement of rentals! which t he Voluer of the Land COlllmission who ,!!oes 
down t o inspect and value each holding could probtlbly U.lOre effectually rectify ou . the 
spot in as many days. 

It appear~ that in several particulars difte.ent practices pl'e\Tuil ill t he differ\jnL 
chambers. Our attention has been especially drawn to the difference of practice of 
different Commissioners on t he import.ant question whether or no a purchaser can 
la.wfully g ive to bis vendor a second mortgage to secure an unpaid balallc~ of 
purchase-money. 

On the one hand the forlll of agreement given by the general rules of :March, lS~ ;-. 
contemplates the g iving of such a mortg age,S and the p:rll.cticc of SOllie of the 
Commissioners is in accordance wit h the ru le. and they make no difficul ly in the way of 
sanctioning an adyance when such a mortgage is to be g ivt:n.6 

On t he other hand, one of the COll1mi~sioners disapproves of t he form given by the 
Rule~ and holds that the tenant by executing the ruortgage elllbnlT3SSeS himself l\\lCl 

prej udices the security of the Treagury, and fur ther that by the effect of the :35t.h 
Section of the Act of 1896, the mortgage is invalid, and be consequently declines to 
allow any advance where such 0. mortgage is to be executed.; 

In this conBict of views it would be wI·ong for us to express au opinion all the poinr. 
in controversy. But we feel assw'ed that the diver sity of practice on an impol'lant 
matter of bUSIness in the sale of estates must exert a deterr ing influence on the pubhc. 

XXXVTI.-DELAY. 
Complaints hl;\.\'e been made of delay in the business of t he Purchase Department.8 

In our opinion the delays co mplained of are sometimes due to the negligence of the repre­
sentatives of the landlords,!1 especially in the pl'f!.paration of lUaps on which the tenants' 
holdings nrc incol'l'ecr.ly set out. It has been suggested that vendors should be required 
to have their maps prepared eit.her by the Ordnance l?e:partment 0: by one or ~l1~re of 
a body of surveYQr, to. be selected by tbe Land CQmmlsslQn. tO ,Vllllst we ·hesltate to. 
adopt this r ecommendation we t']ink it advisable that the attentiQn Qf landlQrds sbould 
be called t o the necessity of care in all, and e::;pecially in the initial steps of the proceeding. 

W e believe that delay would be lessened if, for r eaSQns which will appear 
from what we bave already said, the whole r ules of procedure and practice in the 
Purchase Department were reconsidered with t h e view of making t hem more simpl e. • 

I I.o.nd Lnw (Ireland) Act, I B9 1i, sec. 35. 
I French, 2730B-27309 j Stanuell. 29686-29687. 
• Stanuell, 29696-29700. 
• French, 27348 j Stanuell, 29696-29700. 
"Form No.IO. 
I Lynch, 7688. 
7Q'.Brien, 811 5 et «q. 
• Geo. Young, 13577-13:;81; Peter Fitzgera.ld, 19528; Lord Ca.stletown, 29588; Stanuell, 29i3S5-~9 n2. 
I}"rencb, 27310-27316; Goddard, 29922 . 

• 0 See Observa.tions Ilnd Suggestions of I ncorporated Law Society, Appendix D, No. 15. 
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XXXVII I. -ACT 0" 18OG.- tigC'l'ION lO. 

Our att.:·ntion has been called to several difficult questiolls which u,l'i:-;e ulldt:r the :,rd 
part of the Act of 1896, and espe~ially ulld ~l' Sect~on ·10. \ In ~onsequence?f ,the different 
views taken of the constructlOll of tlu!'; sectlun by the La.ud COUJIlIiSSlOn and the 
Land Judge. procp.ediug!S under it appeAl' to he at It deadlock, and au a.ppeal is now 
pending ill a cnse ,in which this dift'e!:ellcc of op.inion al'o~e . 2 The statute is of so recent 
n dt\te that there If.; as yet no a~certallled practICe. No smg! C! cstute 1l!lS yet ueeu vested 
un del' the 40th Section: lllany of the questions raised und c:.: r this sectiotl i'l.l'e undecided, 
and much litigat.ion will proba.bly ta.k~ place be:fol'e they call be solved. Lu this st..'l.te of 
things we do not think that we can, excp.pt 80 fi.n as we h u.ve a lready done tiD, usefully 
discuss the questions thus arising. The difficulties which are sh owing themselves 
in t he construction of this enactment, exercise, we feuI' , a reta rding influence 011 

t he conduct of Land Purchase, and will entail ,erious injury and heavy costs on the 
parties who are compellt::d by ci rculUstances to litigate these questions. 

XXXIX.-CoNCLCSION. 

'Ve haye thus endeavoured to obey your lVlnjesty's oOlUlnalld to enquire into tho 
pl'notice, procedure, and lllethods of Vu.lllat,ioll refi::l'l'ed to in your biajesty's Commission. 
The system which we hnve bad to in"esti~ate is of a highly complicated kind: in om' 
opinion, a.'3 already indicated, it is susceptible of several improveruents, many of them 
in mattE:rs of detail; but we do not conceal fr0111 ourselves t.he fj.-l.Ct that no amendment.q 
can leave t he existing system other than complicated , ur relieve the processes of 
asccrtaining filil' rent and true \'alue from the ullcertainty which will alv:'ays attend 
figures wh ich rest on human opinion and not 011 scientific cOlUputution. 

We believe that if the alternative procedure ill fail' rent cases, and tho) cbange:,; 
in the business of t he Purchllse Depll.l'truent, which we h~\Ve suggested, be umde, 
conside l'nble saving will HeCI'UC both to the State and to the li t igant parties. \Ve 
are awa·re that if other ot the suggested modifications of the existi ng SystUll1 
only be made, grea.ter deliberation will be introduced into somo of the proceedings 
of the Land UO lllwi:ssion, and additiolU~l exponses lll t~'y be thereby involved ill the 
working of the machine. But suitors llaturuJly resent even the ftppearance of undue 
haste in. the settlement of tail' rent and true va,lue-·questionR wh ich vitc.\.lly affect their 
iuterests: and justice, lik e some other good things, UlUst eith er be pa id for or foreO'olle. 

We ha.ve, during the course of our investigations, been deeply impressed by the w~ight 
of that bul'then which is laid upon the country by the existence of th e greft.t staff 
of officials employed under the Land Acts, and of the great body of sol icitors and 
valuators who gather around them : and not less by the evil wrought by t hat unrest 
wbloh is generated by t.he periodical settlement of rents. To pursue these subjects 
would be t(1 go beyond the limits placed ou our enquiry. But we venture to submit 
that if by an automatic adjlL')ttllent of rents or by their conversion into rents char ge or 
by other llleans which the wisdom of the Legislature may devise, this unrest, could be 
stayed. and t his burthen of a pel'petually recurring litigatiou cast oft: a great boon 
would be bestowed on your Majesty's subjects in I reland. 

1 Lynch, 7471, 'i4 9i, 7503, 7622, 7527, 7780 j Kennedy, 8444; 'Vrench, 26868, 26874, 26996, 27005 .; 
KiuC!:ud, 27144, 27156. 272M j French, 27343-2i348; Turner, 29263 ; Sanders, 29975. 
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